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MARITAL DEDUCTION for ESTATE TAXES 


DON H. McLUCAS 
Attorney, The Northern Trust Company, Chicago 


HE new marital deduction created by 
; r* Revenue Act of 1948, is allowed on 
the value of all interest in property in- 
cluded in the decedent’s gross estate, which 
passes or has passed from the decedent to 
his surviving spouse, limited, however, to 
an amount not to exceed 50% of the ad- 
justed gross estate. The law recognizes that 
interests may pass to the wife: 


(1) by reason of the husband’s will 

(2) by reason of the wife renouncing 
her husband’s will and taking a statutory 
portion of his estate 

(3) by reason of the laws of descent 

(4) by reason of policies of insurance 
on the life of the husband 

(5) by reason of property held jointly 
by the husband and his wife 

(6) by reason of a trust which the 
husband created during his lifetime 


(7) by reason of gifts made to the 
wife by the husband during his lifetime 
which are considered as having been 
made in contemplation of death, and 

(8) by reason of property subject to 
a taxable power of appointment held by 
the: husband. 

If an interest in property passes to the 
wife in any one or more of these ways, 
such interests are eligible for the marital 
deduction. In any given situation it is the 
aggregate value of these interests which 
may. qualify for the deduction. 

The maximum allowable marital deduc- 
tion is limited to 50% of the “adjusted 
gross estate” which is a new term intro- 
duced into the estate tax law by the new 
Act. The adjusted gross estate is deter- 
mined by subtracting from the value of 
the gross taxable estate the total amount 
of the 812(b) deductions, being admini- 
strative expenses, funeral expenses, claims 
against the estate, and dependents’ allow- 
ance for support during the period of ad- 
ministration of the estate. 


This article is based on a lecture delivered before The 
Chicago Bar Association, April 22, 1948. 
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TERMINABLE INTERESTS 


HE deduction is generally disallowed 
on interests passing to the wife which 
are referred to as “terminable interests.” 


In substance the Act provides that where, 
upon the lapse of time or upon the happen- 
ing of a condition, the interest passing to 
the wife will terminate, no deduction will 
be allowed as to such interest if an interest 
in the same property also passes to another 
person and if such other person may possess 
or enjoy any part of the property upon the 
termination of the wife’s interest. This 
clearly covers a life estate which may be 
given to the wife. It also applies to‘ prop- 
erty which may be left to the wife and a 
child as joint tenants. It does not apply to 
the wife’s interest in a parcel of real estate 
which may be left to the wife and a child 
as tenants in common. It covers insurance 
settlements which provide for designated 
payments to the wife for life or for a term 
of years, with the balance remaining upon 
her death going to the children. 


In general, it covers most interests in 
trust property and in insurance proceeds, 
which have been created in a manner de- 
signed to avoid the further imposition of 
estate taxes upon the death of the wife 
following that of her husband. 


There are certain types of terminable 
interests, however, which may pass to the 
wife, for which a marital deduction will 
be allowed. For example, if the husband 
leaves leasehold interests or patents to his 
wife by his will, the value of such property 
will qualify for the deduction. The interest 
of the wife in a joint and survivor annuity 
on their lives will likewise qualify for the 
deduction. In each instance, although the 
interest which passes to the wife is a 
terminable interest, no other person is given 
any interest in the property which may be 
possessed or enjoyed, upon the termination 
of the wife’s interest. 


By the terms of the Act, if the husband 
by his will should direct his executor or 
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trustee to acquire a terminable interest for 
his wife, no deduction would be allowed. 
Thus, if the husband’s will should direct 
his executor to purchase a no-refund an- 
nuity contract, a leasehold, or a patent for 
his wife, no deduction would be allowed on 
the cash that would be used to purchase 
such property. This appears to be a purely 
arbitrary distinction in the law. 

There are three important exceptions to 
the rule that no marital deduction will be 
allowed on terminable interests which pass 
to the surviving spouse: 


COMMON DISASTER PROVISIONS 


HE first, and of relative minor import- 
ance, applies to a terminable interest 


FULL MARITAL DEDUCTION-TAX EFFECT 


I 


#800000 lal #700000 lal #90Q000 ‘al 
SIZE OF ESTATE 


TAX PAYABLE OW DEATH OF HUSBAND. 


TAI PAYABLE ON SUBSEQUENT DEATH OF WIFE. 


Ws AGGREGATE TAI SAVINGS WITH 
MAMIMUM MARITAL DEDUCTIONS. 


i 
aan 
li CY 
al 
a - 
rl 


20000 alg| 


Chart A assumes all property: is owned by husband who 
is first to die; is included in his probate estate; is left in 
trust for benefit of wife who is 65 at his death and has no 
property, with remainder interest to one child. For com- 
parison, in one instance it is assumed that no marital 
deduction is allowed and that full tax is paid on death of 
husband. In other instance it is assumed that maximum 
marital deduction is taken upon death of husband and that 
property for which deduction is allowed, is left in trust 
for wife with general power in her to appoint corpus and 
in default of appointment, to child. Balance of estate is 
left in second trust for benefit of wife with remainder to 
child, and no taxable powers of appointment. It is as- 
sumed that she does not exercise her taxable power under 
first trust and that property subject to power remains 
intact. 

Sum of three segments represents full death tax payable 
upon death of husband, on assumption that no marital 
deduction is allowed to his estate. This also indicates es- 
tate and inheritance taxes under prior law. Balance re- 
maining below three segments represents the net estate 
remaining after death taxes. Top two segments represent 
respective death taxes payable if full use is made of mari- 
tal deduction upon death of husband. Third segment shows 
overall tax saving resulting from use of maximum mari- 
tal deduction. 
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resulting from the use of the so-called com- 
mon disaster clause. To permit the use of 
such clauses without placing in jeopardy 
the allowance of the deduction on the prop- 
erty covered by them, the Act provides that 
the deduction will be allowed on property 
passing to the wife under the requirement 
that she must survive by a period of not 
more than six months and she does in fact 
survive. The deduction will also be allowed 
if property is left to the wife on the condi- 
tion that she does not die in the same disas- 
ter in which her husband meets his death, 
if it can be established upon her subse- 
quent death that she did not or could not 
have died in the same accident which took 
the life of her husband. This will follow 
regardless of the length of time by which 
she actually survived her husband whether 
it be more or less than six months. 


Even though this exception permits the 
use of the common disaster clause without 
in itself causing the loss of the marital de- 
duction on the property covered by it, from 
a tax point of view the advisability of 
using such clauses hereafter is doubtful. 
If in planning the husband’s estate it 
should seem desirable to leave property 
to or for the surviving spouse in such man- 
ner that a marital deduction would be al- 
lowed on such property, then the planning 
should contemplate the same result whether 
the surviving spouse should survive for one 
day or ten years. If the gift to the wife is 
conditioned upon her surviving by three 
months and she in fact survives the hus- 
band but dies within that time, the marital 
deduction is disallowed. Would it not be 
preferable, if the gift to the wife had not 
been so conditioned and under such cir- 
cumstance, that one half of the property be 
taxed to the husband and the other one half 
to the wife? 


TRUSTEED PROPERTY 


HE second exception permits the deduc- 
5 yt on property which is left in trust 
for the benefit of the wife if she is given 
a general power of appointment over the 
trust property, even though in default of 
the exercise of the power the property goes 
over to the children or others. The property 
in such trusts qualifies for the marital de- 
duction in the same manner as if the 
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property were left outright to the wife, for 
upon her death such property as remains 
at that time will be subject to estate tax, 
whether or not the power is exercised. 

For the trust property to qualify for the 
marital deduction, several requirements 
must be met. 


Income Requirement: The wife must be 
entitled to all the income. The term “net 
income” is not used in the law. The Com- 
mittee report states that the term “in- 
come” is used in the same sense as it is 
used in Section 162 of the Code which relates 
to income of estates and trusts:— “The net 
income of the estate or trust shall be com- 
puted in the same manner and on the same 
basis as in the case of an individual, except 
mei... 


It would appear then that the term in- 
come as used in the new law should mean 
“net income” as determined under applic- 
able state law. Until such time as regula- 
tions are issued or other reliable interpre- 
tations are available, caution should be 
exercised in the use of clauses in trust 
instruments which may have the effect 
of causing charges against income or ac- 
cumulations of income not otherwise con- 
templated by applicable state law. The re- 
quirement of the Statute as to payment of 
income would seem to be sat- 
isfied if the trust instrument 
provides that “all the in- 
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of the trust property remaining at the time 
of her death, to her estate or others. Either 
power must be exercisable by the wife 
alone and in all events. 


All that is required is that the wife be 
given one such power. If one power is 
given it is immaterial how many limitations 
or conditions may be imposed on any other 
power. Thus, assume that the wife is given 
a general power of appointment over the 
trust corpus exercisable by will. Such a 
power is necessarily exercisable by the wife 
alone, and, there being no conditions at- 
tached to the power, it is exercisable in all 
events. Such a power then satisfies the: 
statutory requirement that the wife have 
the power to appoint the corpus free of 
trust. Having satisfied that requirement 
other conditional powers may be given to 
the wife with impunity, such as the right 
of the wife to withdraw any part of all of 
the trust property provided she obtains the 
consent of a child or any third person. 


Effect of Power to Appoint Away from 
Spouse: There must be no power in the 
trustee or any third person to appoint or 
direct a distribution of the trust property 
to any person other than the wife. The 
deduction with respect to the trust prop- 
erty would be lost if the trustee were given 
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the words of the Statute. 
Since the wife must be en- 
titled to all the income, the 
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Power of Appointment Re- 
quirement: The wife must 
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the distribution of the trust 





























property, free of trust, to 
herself or others, which con- 
templates a right exercisable 
only during her lifetime, or 
in the alternative a right, 
exercisable by deed or by 
will, to direct a distribution 
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Chart B assumes, in trust, that wife will not exercise 
her power of appointment; and that property will pass to 
child, free of inheritance tax. In outright gift, it is as- 
sumed that property given to wife, for which deduction 
is allowed, will be subject to inheritance tax. In either in- 
stance, property will be subject to the estate tax. With 
these exceptions, same general assumptions are used for 
this chart as are used for Chart A. 
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discretion to pay any part or all of the 
trust corpus to the children or other third 
persons during the wife’s lifetime. 


Effect of Power to Appoint Portion of 
Trust Property: Reference should be made 
to the statutory requirement that all the 
income be paid to the wife and that she be 
given the power to appoint the entire corpus 
free of trust and the implications of that 
requirement. Assume that the residuary 
estate is left in trust, with directions to 
pay the income to the wife for life and 
with the right in the wife to withdraw up 
to 50% of the trust property, or with the 
power given to the wife to appoint by will 
up to 50% of the trust property as consti- 
tuted at her death. Under such circum- 
stances a literal interpretation of the stat- 
ute would impel the conclusion that no part 
of the trust property would qualify for the 
marital deduction, as the wife is not given 
the power to appoint the entire trust 
corpus. 

Rather than create the trust in this man- 
ner in an effort to avoid a second tax on a 
part of the husband’s residuary estate at 
the time of the subsequent death of the 
wife, the husband’s will should create two 
separate trusts. The first trust should be 
drawn in such manner as to qualify its 
property for the marital deduction. The 
second trust should also be for the benefit 
of the wife with the exception that no tax- 
able powers of appointment would be given. 


INSURANCE 


HE third and equally important excep- 
tion to the rule that no marital deduc- 


tion will be allowed on terminable interests 
which pass to the surviving spouse, deals 
with insurance. 


Lump Sum Payments: If the insurance 
proceeds are payable in a lump sum to the 
wife, such proceeds will qualify for the 
marital deduction. The same result follows 
if the husband leaves his insurance payable 
in installments to his wife with any guar- 
anteed payments remaining upon her death 
payable to her estate. 


Most policies give the Insured two other 
general methods of designating payment of 
the proceeds. Under the so-called interest 
option the husband may direct that the in- 
surance proceeds be left with the company 
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with interest payable to the wife, with the 
right in the wife to withdraw any part or 
all of the proceeds, and with the direction 
that any proceeds remaining at her death 
shall be payable to the children. By the 
other mode of settlement the husband may 
direct that the proceeds be payable in in- 
stallments to his wife for life or for a 
term of years and upon her death the pro- 
ceeds remaining be payable to the children. 
In each instance the interest of the wife 
is a so-called terminable interest as the 
(Continued on page 511) 


RE: TAX LAW SYMPOSIUM 


Trusts and Estates for May has just 
been received. I hasten to say “thank you” 
for the five articles appearing therein un- 
der the heading “Symposium on the New 
Tax Law.” They are timely, helpful and 
free from the hysteria which has character- 
ized some published comments on the 1948 
Revenue Act. 


Publication of these articles at this time 
tends to confirm an opinion of many years, 
—that Trusts and Estates is indispensable 
to those of us in active trust work, whether 
it be the solicitation of business or the ad- 
ministration of estates. 


Detroit, Mich. Allen Crawford, 
Vice-President 


Bankers Trust Co. 


The May issue of Trusts and Estates con- 
taining the symposium on the new tax law 
is one of the finest issues that you have 
published. I shall appreciate your sending 
me 12 copies to distribute among local at- 
torneys. 
Lexington, Ky. H. L. Austin, 
Vice-President 


Security Trust Co. 


ED. NOTE: We publicly thank Messrs. 
Austin and Crawford for these bouquets, 
and the authors—Kiley, Golden, Mitchell, 
Kemp, Nicholas and Powers—who so richly 
deserve them. We would be glad to answer 
inquiries as to the availability of extra 
copies of the issue and reprints of individ- 
ual articles. A further note: readers of 
these articles should bear in mind the effects 
of variations in local tax law on illustrative 
cases. 
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SPRINKLING — A VALUABLE TECHNIQUE 
FOR WILLS 


ALBERT MANNHEIMER 
Nathan, Mannheimer, Asche & Winer, New York 


66 REELY to sprinkle the income about 

among any beneficiaries he may se- 
lect (as if he were playing a hose),” were 
the words used by a court to describe the 
discretionary powers conferred upon a trus- 
tee to pay the trust income to any one or 
more members of the donor’s family.! An- 
other court has described this power as 
spraying.? Less picturesquely, it has been 
described as the power to determine which 
member or members of a definite class of 
persons shall take and in what proportions 
they shall take.? 


A good example of sprinkling will be 
found in the will in the Ledyard case — the 
case, it will be remembered, in which the 
late Richard Knight created a furore by at- 
tacking the courts. The will empowered the 
trustee: 


“To pay and apply the net income to the 
use of ‘such person or persons, belonging to 
a class composed of my said wife and of my 
descendants living from time to time during 
the life of my said wife, as my said trustee 
shall from time to time in its absolute dis- 
cretion select to receive the same or any 
part thereof, or in default of such selection 
then entirely unto the use of my said 
wife.’ ”’4 


A more elaborate example conferring the 
power to sprinkle both principal as well as 
income, authorizes the trustees to expend 
income: 


“for the reasonable care, support, education 
and comfort of A, B, and C, or any of them, 
or the descendants of any of them that may 
have died, in their absolute discretion, as I 
might do if living, not necessarily equally, 
but according to their needs, and if any of 


The author gratefully acknowledges the valuable con- 
tributions made by Duncan S. Robinson of Robinson Bros., 
New York, and their counsel, Henry L. Wheeler, Esq. 

1Comm. v. Buck, 120 Fed. (2) 775, at 777 (1941); the 
expression “sprinkle” is also used in Lewis Barker, Para. 
43,426, p. 1326 P-H T.C. Memo, Serv. 

“Ben F. Hopkins, 5 T.C. 803, at 810 (1945). 

®3Scott on Trusts, Sec. 120, at 605. 

‘In re Ledyard’s Estate, 21 N.Y-.S. 
(1939). 


(2d) 860, at 870 
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them have other means of support, then the 
income disbursed for their benefit may be 
decreased or eliminated. Provided that in 
the event that the income of said Trust 
shall be insufficient for the said purposes, 
said TRUSTEES may, in their discretion, en- 
croach upon the principal of said Trust for 
said purposes, and may entirely consume it 
if need be.’’5 


This article is designed to appraise the 
value of sprinkling as a technique for testa- 
mentary trusts. 


ADVANTAGES OF SPRINKLING , 


PRINKLING has three advantages, not 
necessarily in the following order of im- 
portance: 


(1) It can be used to safeguard the trust 
income against the beneficiaries’ creditors. 


(2) It is a means of attaining flexibility 
—of insuring that the trust income will 
reach those members of the testator’s fam- 
ily who from time to time need it most. 


(3) It is an effective means of reducing 
the family income taxes. 


It appears that sprinkling had its incep- 
tion as a device for safeguarding the trust 
income against seizure by the creditors of 
the beneficiaries. It has been and still is 
used effectively for this purpose in many 
jurisdictions.* In England, there is no other 
method to create spendthrift trusts. As a 
consequence, the statute law of England 
now provides a short cut whereunder the 
mere use of the words “protective trust” 
automatically creates a statutory form of 
sprinkling in favor of the family of the 
principal beneficiary.? 


FLEXIBILITY 


HOUGH much has been written on the 
use of sprinkling as a means of creat- 


5Neuhoff, Standard Clauses for Wills, 82 Trusts and Es- 
tates 377, (April, 1946). 

®Hamilton v. Drogo, 241 N.Y. 401 (1926); Scott on 
Trusts, Sec. 155. 

7Griswold, Spendthrift Trusts, 2nd. Ed., Sec. 429. 





ing spendthrift trusts, there appears to be 
scarcely anything in either texts or periodi- 
cals which deals with the other two men- 
tioned advantages of sprinkling, viz., flexi- 
bility and income tax reduction.® 


In the run-of-the-mill case of a father of 
moderate means, sprinkling ought to com- 
mend itself as a normal and sensible way 
to provide for his immediate family because 
sprinkling approximates the way a father 
usually provides for his family in his every- 
day life. He makes unexpected expenditures 
for the benefit of his family from time to 
time as occasion requires. He expects a 
studious child to be a financial drain longer 
than the one who goes to work at seventeen; 
the sick child to cost him more than the 
healthy; the misfit more than the go-getter. 
While he is living he does not provide for 
his children “in equal shares per stirpes.” 
Certainly he does not provide for them that 
way during their minority. And, as will be 
pointed out more fully below, it is at least 
questionable whether he should provide for 
them that way in his will. 


In larger estates, even though it is cer- 
tain that there will always be more than 
enough for the testator’s family, the flexi- 
bility offered by sprinkling may neverthe- 
less prove an asset. Thus, in a case where 
the testator desires to set apart a moderate 
sum to help out the family of a distant rela- 
tive, sprinkling of income, and perhaps prin- 
cipal as well, is the best way to insure that 
the limited fund will be used for those in 
the group who really need it most. In larger 


SBut see Friedman, “Planning for the Income of an Es- 
tate and its Heirs,” N. Y. U. Sixth Annual Inst. on Fed. 
Taxation, 62, 83. 








“Te each according to his needs” 


. flexibility of sprinkling makes 


estates, however, tax reduction is usually 
the more important advantage of sprinkling. 


In all cases, whether large or small, 
where the testator desires to help the less 
fortunate, the most deserving or any other 
category within a class — especially a 
changing class — sprinkling commends it- 
self because it permits selecting beneficiar- 
ies and fixing amounts in the light of ever 
changing, unpredictable conditions. Accord- 
ingly, Joseph Pulitzer created a sprinkling 
trust for the benefit of the principal edi- 
tors and managers of his newspapers,® and 
one of the Boks created a trust for a de- 
serving group of artists, cripples and in- 
valids, including the well known Helen Kel- 
ler.1° 


INCOME TAX REDUCTION 


value of sprinkling as a means of re- 
ducing income taxes. 

Assume the estate of a comparatively 
young decedent. He has left a widow and 
three infant children. His estate throws off 
income amounting to $24,000 a year. His 
widow has an independant income of $8,000 
a year. If his will provided that all the in- 
come should go to his wife, out of the $24,- 
000 she received from the estate she would 
pay Federal income taxes of approximately 
$10,000, or about 42%.1! If, however, the 
will had provided for sprinkling, and the 
$24,000 earned by the estate were sprinkled 
in, say, equal shares among his widow and 
three infants, then there would be four 
taxpayers, each reporting income of $6,000. 
Federal income taxes on the $24,000 re- 
ceived from the estate would total approxi- 
mately $4,500, or only about 19%. 

In later years when the children are 
married and have families of their own, 
provisions in the will for sprinkling among 
members of each child’s family would re- 
sult in even greater tax reduction. In this 
connection it should be observed that the 
possible 
tax reduction not attainable by using mul- 


\* example will best serve to reveal the 


*Codicil Number 1 dated March 23, 1909, Cases and 
Points, In re Joseph Pulitzer, 237 App. Div. 808 (1932). 


“Mary Louise Bok v. Comm., 46 B.T.A. 678 (1942); 
aff’d. 132 Fed. (2) 365 (1942). 


“All tax computations are pursuant to Revenue Act of 
1948. 
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tipie trusts. For example, suppose in later 
years one of the decedent’s sons becomes a 
high salaried executive. Under sprinkling 
that son could be excluded by the trustee 
from participating in the income from the 
estate while receiving the salary. 


That sprinkling is an entirely proper 
method of reducing taxes is evident from 
the following considerations :— 


(1) As shown above, it is a natural way 
to give. 


(2) Sprinkling does not resort to techni- 
calities to shift the tax burden. Under 
sprinkling, the tax is borne by those who 
actually receive and enjoy the income and 
who need it most.!* 


(3) There certainly is no moral obliga- 
tion to give to the rich, even if they happen 
to be your own children, and sprinkling 
tends toward giving to the comparatively 
poor. 


(4) Pretty much the same tax results as 
flow from sprinkling can be attained under 
an inflexible will which gives the trustee no 
discretionary power at all but, to the con- 
trary, directs him to divide the income 
among a child of the testator, his spouse 
and descendants, excluding, say, all mem- 
bers of the class who in the previous year 
enjoyed income of $10,000 a year, or more.!# 


(5) The Federal authorities seem never 
to have objected to sprinkling as such. 
Their objections have all been in cases 
where the creator of the trust was alive, 
and where the control he retained during 
his lifetime over the trust income, together 
perhaps with other circumstances, left him 


'In this respect, sprinkling presents a sharp contrast 
to certain trust devices, namely, annuity trusts, principal 
distribution trusts and Dean trusts which were taxed as 
entities before these loopholes were closed. Through the use 
of these devices, funds that really represented trust in- 
come reached the hands of the trust beneficiary — pre- 
sumably in higher brackets than the trust — freed of any 
obligation on his part to report it as his income. Rabkin 
and Johnson, Trust and Beneficiary under the Income 
Tax, 1 Tax Law Rev. 117, 129 et. seq. (Dec. 1945-Jan. 
1946). 


Similar reasoning accounts for an exception made in 
favor of the familial power of appointment — an excep- 
tion which found its way into the 1942 estate tax law. 
The reasoning adopted by Congress on that subject was 
substantially this:—where the decedent creates a life es- 
tate in favor of his son, with remainder to his son’s issue, 
in fixed shares, there is no second tax on the death of the 
son. Therefore, there should not be a second tax on the 
son’s death merely because the son has a right to pick 
out which of his own issue should get the remainder. 
Eisenstein, Powers of Appointment and Estate Taxes, 52 
Yale L. J. 494, 506 (June, 1943). 
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in a position practically equivalent to con- 
tinued ownership. In such cases the Federal 
authorities have taken the position that the 
creator of the trust should be taxed as if 
he were still the absolute owner of the 
trust fund.14 Obviously, this line of reason- 
ing cannot be applied to sprinkling in a 
will because the testator is dead. In Decem- 
ber, 1945, the Commissioner approved 
sprinkling by an independent trustee even 
in the case of a living trust, subject only 
to the proviso that the sprinkling be gov- 
erned by a “reasonably definite external 
standard.” In June, 1947, the Commis- 
sioner went further. He broadened his ap- 
proval by wiping out the proviso. Now, so 
far as sprinkling within a designated 
group by an independent, disinterested 
trustee is concerned, there is no limitation.!® 


DISADVANTAGES OF SPRINKLING 


HE criticisms that have been made of 
sprinkling include the following: 


(1) It could create family jealousy and 
possible litigation. It could reward those 
members of the family given to complain- 
ing. It could encourage laziness and destroy 
incentive. 


(2) It could be regarded as undermin- 
ing the financial security of the widow or 
any other beneficiary entitled to first con- 
sideration. 

(3) It would give the trustee too much 
control over the family and deprive the 
surviving spouse of parental authority. 

(4) Especially since it is unwise from 
the tax viewpoint, among others, to confer 
the power to sprinkle on members of the 
testator’s immediate family, sprinkling 
enhances the difficulty of finding a proper 
trustee and of filling vacancies in that 
office. Moreover, it thrusts upon the trustee 
the delicate duty of inquiring into family 
affairs and perhaps distributing unequaliy 
among the various members of the family. 


The arguments for and against these 
criticisms will readily suggest themselves 
to the reader. Therefore, in the main, com- 


4Comm. v. Buck, 120 Fed. (2) 775 (1941); Stockstrom 
v. Comm., 148 Fed. (2) 491 (1945); aff’g. 3 TC 255 
(1944); cert. den. 326 U.S. 719 (1945). 

Reg. 111, Sec. 29.22 (a)-21(d), as added by T.D. 5488, 
Dec. 29, 1945. 

Reg. 111, Sec. 29.22(a)-21(d); as added by T.D. 5488, 
as amended, however, by T.D. 5567, June 30, 1947. 
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ment will be restricted to technical consid- 
erations and practical suggestions. 


DISCORD AND INSECURITY 


HE criticism based on the likelihood of 
{pres up family discord flows from 
the widespread feeling that parents’ wills 
should treat children—grown children, at 
least—“equally.” Suppose, however, one 
son has been crippled in service, or a 
daughter has married a poorly paid teacher. 
There is at least a strong argument for 
equalization—as distinguished from equal- 
ity: and the argument for equalization is 
not limited to special cases because no one 
can foretell the children’s future. However, 
the criticism can be completely overcome 
by having the will provide for equal trusts 
for the life of each child, with power in 
the trustee to sprinkle only within each 
separate family group. 


Non-sprinkling is at least as likely to 
stir up family discord as is sprinkling be- 
cause the former fails to take into account 
the ever changing needs of the respective 
beneficiaries. Perhaps the only sure cure 
for family squabbling is suggested by the 
cartoon of the will-reading scene bearing 
the legend, “Being of sound . . . mind, I 
have spent every damn cent during my J 
lifetime.’’17 comment. It is only one of 


A Purse customer made this 


The criticism as to undermining the se- ° \ many letters attesting to the 
curity of the widow can be met in many 
ways, including a provision that a fixed 
minimum amount of principal and/or in- .. trust advertising. 


come shall be paid to her periodically out :{ “ in 
of the trust. SV gle A carefully planned advertis- : ; 


effectiveness of Purse-planned ’ 


Too Mucu Power? —.ing program will help you de- 


age though at first blush the author- velop new business. We will be . 


ity to sprinkle may seem to give the ‘ ' glad to submit a proposal, 
trustee too ‘much power, it probably does . without obligation to you. 
not exceed in responsibility or importance : 
the broad powers of investment now usu- 
ally conferred on trustees, nor does it differ 


in kind from the sweeping powers often THE PURSE COMPANY 


conferred with reference to using principal. 


The testator who would be disinclined to Headguaitoa for Trust Advertiing 


provide for sprinkling in his will should 
CHATTANOOGA, TENNESSEE 


“Or, perhaps, the Peter Arno cartoon, in which the 
gloating testator says to his lawyer, ‘Now, read that part 


again where I disinherit everybody.”’ (See as to cartoon . 
mentioned in text, article by Robert W. Wales, N. Y. U.. = “= <a See ESS 
Sixth Annual Inst. on Fed. Taxation, p. 108.) 
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remember that it lies within his province 
to prescribe a suitable standard for the 
exercise of the power. The cases and form 
books reveal a helpful variety of stand- 
ards.18 Regardless of the standard chosen, 
equity will step in to enjoin any clear abuse 
of the power conferred, and this is true 
even in cases where the will purports to 
confer absolute and uncontrolled discre- 
tion.!® 


Where the testator does not wish to 
appoint a bank or trust company as trustee 
or‘ co-trustee, finding a trustee on whom 
to confer the power to sprinkle is difficult. 
This difficulty is aggravated in the smaller 
estates where testators frequently appoint 
their spouses and children. Usually they 
are members of the beneficiary class and 
no such person should ever be given the 
power to sprinkle, for the reason, among 
others, that his power to allocate income 
to himself would render the entire income 
taxable to him, no matter how he actually 
distributed it.2° Nothing said above, how- 
ever, should stop a testator from appoint- 
ing his widow or children to act as co- 
trustees with a disinterested trustee em- 
powered to sprinkle. As co-trustee, a spouse 
or child can be empowered to join in dis- 
charging all the duties of the trusteeship 
except sprinkling. 


Whether the power to sprinkle should 
be conferred on a relative outside the 


beneficiary class is a subject not considered 
in this article, because it would necessitate 
a technical discussion of the foggy tax 
provisions as to powers of appointment— 
provisions that are almost certain to be 
revised. It should be noted in passing, how- 


Leverett v. Barnswell, 214 Mass. 105 (1913) (abso- 
lutely free and unfettered discretion); Helvering v. Blair, 
121 Fed. (2) 945, 947 (1941) (absolute discretion) ; 
Phipps v. Comm., 137 Fed. (2) 141, (1943) (uncon- 
trolled discretion); Foster v. Foster, 133 Mass. 179 (1882) 
(as trustee thinks proper); Hall v. Williams, 120 Mass. 
344, (1876) (judgment that would be expected from a 
good father); Hamilton v. Drogo, 241 N. Y. 401, 403 
(1926) (maintenance and support); Jennings v. Smith, 
161 Fed. (2d) 74, 76 (1947) (maintenance in accordance 
with station in life to which beneficiary belongs); Stand- 
ish Backus, 6 T.C. 1036, 1040 (1946) (reasonable ex- 
penses of living, education, travel, amusement, mainte- 
nance ... ); see also William Rockefeller will, Remsen, 
Preparation of Wills and Trusts, 2nd. Ed., 1016, (direction 
to sprinkle part of income more than sufficient for suit- 
able support of principal beneficiary); see also forms 
quoted above in text. 


"Scott on Trusts, Sec. 187. 


°Cf. Mallinckrodt v. Nunan, 146 Fed. 
Stix v. Comm., 152 Fed. (2) 562 (1945). 


(2) 1 (1945); 


ever, that the power to sprinkle may be 
regarded as a power of appointment?! and 
since relatives may be regarded as having 
a remote contingent interest in the dece- 
dent’s estate,?? care should be exercised in 
connection with conferring the power to 


sprinkle upon them. 


IMPACT OF PRESENT CONDITIONS 


UE to high income tax rates, the de- 
sen purchasing value of the dollar 
and low investment yields, it is becoming 
more and more difficult to meet current 
living expenses, much less to build up an 
estate. There is no way of determining the 
extent to which these changed conditions 
have brought about changed will patterns, 
but it is safe to venture that the correct 
answer is “not enough.” Though the courts 
have repeatedly held that no two wills are 
alike for purposes of construction,?* so far 
as text is concerned many are practically 
indistinguishable by virtue of the practice 
of blindly using old wills as models for new 
ones. This practice accounts for at least 
some of the old-fashioned wills,—wills that 
still freeze principal just as in the horse and 
buggy days”4, and wills that still blithely 
dispose of income as if there were no income 
tax.2> Nevertheless, it is to be expected that 
testators will evidence an ever increasing 
snterest in all proper means — sprinkling 
included—of attaining flexibility and effect- 
uating tax reduction—especially in view of 
the renewed interest in taxes and wills 
engendered by the Revenue Act of 1948.76 


77. R. C. Sec. 811 (f) (1) (C) (ii). 

2T.R.C. Sec. 811(f)(2)(B), the fiduciary exception 
which excludes those who receive any beneficial interest, 
vested or contingent. 

Furniss v. Cruikshank, 230 N. Y. 495, 505 (1921). 

*4Cf. Trachtman, “Use of Principal for Life Benefici- 
aries,’ 83 Trusts and Estates, 444 November, 1946. 

**High income tax brackets, especially in wills, cover- 
ing large estates, have given rise to new will patterns. 
There are wills which give the children income sufficient 
to bring their total income from all sources up to a fixed 
amount and which give the excess income to the grand- 
children; wills which modify this pattern by providing for 
an annual gift of principal to the child, in addition to the 
limited income described above; wills under which the chil- 
dren are either left out altogether or receive nothing but 
principal, all of the income going to the grandchildren. 

- **Under the new Sec. 812(e)(1)(F) I.R.C., subject to 
the amount, limitation fixed by (H) of said paragraph 
(e) (1), there will be no estate tax on principal used to 
create a testamentary trust for the surviving spouse pro- 
vided, among other things, all the income goes to the sur- 
viving spouse and the surviving spouse is given a general 
power of appointment over the principal. Sprinkling will 
disappear in such trusts for the surviving spouse, but un- 
less prevented by the rule against perpetuities, the surviv- 
ing spouse may exercise his or her general power of ap- 
pointment by providing for secondary sprinkling trusts. 
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It is the author’s impression, after speak- 
ing with, trust officers in some of the lead- 
ing New York banks and trust companies, 
that sprinkling is becoming more common. 
This is the only point on which they are in 
agreement. Their reactions to sprinkling 
itself are far from uniform. Some are luke- 
warm—others enthusiastic. However, most 
are distinctly conscious that the trend of 
the times requires them to accept the added 
responsibility that goes with the power 
to sprinkle, and they are both willing and 
prepared to assume it. 


Whether provision for sprinkling should 
be included in a given will and, if so, to 
what extent and how, depends on a myriad 
of variables. In the main, the subject defies 
generalizations. It does appear, however, 
that in smaller estates provision for sprink- 
ling both income and principal affords a 
method of doing the greatest good for the 
testator’s family. And, in large estates, 
sprinkling affords both flexibility and a 
method of reducing income taxes, entirely 
in keeping with the spirit of the tax laws. 

The draftsman should regard sprinkling 


as another dart in his quiver. When occa- 
sion requires, it should be suggested and 
explained to the testator. Despite its ad- 
mitted difficulties, it may prove just what 
he wants and should have. 


THE REVENUE ACT OF 1948 was the subject of 
the final meeting of the current year for the 
Personal Trust Round Table, New York Chap- 
ter, American Institute of Banking. Denis B. 
Maduro, prominent local attorney, reviewed 
the income, estate and gift tax changes effected 
by the new law. 


Mr. Maduro was flanked by a panel consist- 
ing of Lewis Smith, Irving Trust Co.; William 
Miller, United States Trust Co.; and P. Philip 
Lacovara, legal editor of Trusts and Estates. 
Leader of the Round Table is E. R. Shumway 
of Bankers Trust Co. 


THE AMERICAN INSTITUTE OF BANKING was 
holding its 46th annual convention in Buffalo 
as this issue went to press. The July number 
will contain a summary of the proceedings 
dealing with trust business, investments and 
public relations. 
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We maintain a constant, world-wide search for the best in 
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USE OF INVESTMENT COUNSEL 


By Trust Departments 


H. LEROY AUSTIN 
Vice President, Security Trust Company, Lexington, Kentucky 


HE effects of our changing economy 
i is recent years has placed added emph- 
asis upon the increased use of common 
stocks for investment purposes. To date, 
eighteen states have adopted the Prudent 
Man Rule, while many other states have 
expanded their legal lists to include com- 
mon stocks. The economic transition that 
has taken place and the trend which is 
being established have caused a serious 
problem to many banks operating small and 
medium sized trust departments. 
According to a recent survey,! 84% of 
the 2976 trust institutions in the United 
States each had less than $5,000,000 of 
personal trust assets. Because of their size, 
a majority of the smaller trust departments 
cannot justify the expense involved in es- 
tablishing an investment department suffi- 
cient in scope to enable them to compete 
with their larger competitors, metropolitan 
banks, and investment counsel firms. As- 
suming these smaller banks have the exec- 
utive organization to handle, intelligently 
and effectively, the multiple duties connect- 
ed with the normal administration of 
trusts, it is only natural for such banks to 
seek a solution to the problem of providing 
active investment management. 


Trustmen appear to be fully conscious of 
the problem in providing investment facili- 
ties of a character needed to do an adequate 
job under conditions prevailing today. The 
very nature of common stocks, accentuated 
by the increased complexities in the general 
economy, necessitates an extensive and spe- 
cialized investment function. 

The need for active supervision and con- 
stant watchfulness is indicated by the chart 
below, reflecting price changes in listed 
shares of well known companies during 
1947. For the year as a whole, the market, 
as reflected by composite indexes, appeared 
to move in a narrow range. The Dow Jones 
index of industrial stocks advanced 2%, 


1See Stephenson, Trust Business in the United States,” 
March 1948 Trusts and Estates 206. 
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and the more inclusive Standard & Poor’s 
index of 402 stocks declined 2%. However, 
the movement of particular stock groups, 
and individual stocks within each group, 
diverged sharply from the general trend. 


Opening Closing % 
1/2/47 12/31/47 Change 


INDUSTRY 

Aircraft Mfg. (—12%) 
Boeing — 
Martin 32% 
Douglas eee ee 73 
United Aircraft 18 

Automobiles (+10%) 
Chrysler 
General Motors 
Studebaker —......... 

Auto Parts (+1%) 
Bohn Aluminum .- 31% 
Borg Warner __. 54 

Beverages (+14%) 

Coca Cola . 
Pepsi Cola _ 

Building Materials (—3%) 
United States Gypsum 94% 
Certain-teed _........... +=«.21% 

Food (—8%) 

National Biscuit _...._ 28 
Sunshine Biscuit 45% 


23% 7 
14% 
47% 
23% 


45% 
53% 
21% 


63% 
58% 
21% 


182 

26% 23% 
105 

16% 


30% 

37% 

Mining and Smelting 
(—20%) 
American Smelting __. 
Anaconda _____. 
Phelps Dodge 
Kennecott 

Radio (—8%) 
re aod) 
Sylvania Electric 25 

Steels (+7%) 
Republic Steel 
Youngstown Sheet 

Oe 

Tobacco (—10%) 
Reynolds Tobacco “B” 
Philip Morris 


48 adj. 56% 
40% 34 

42% A7T% 
52% 48% 


33% 
20% 


27% 26% 


66% 78% 


41% 40% 


25% 


USE OF OUTSIDE COUNSEL 


ATHER unique in its approach to the 
investment problem confronting small 
and medium sized trust departments, a 
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SHERIDAN, 


HE Trust Depart- 
ment of this bank 
is well equipped to 
handle all trust and 
estate matters with 
promptness and with 
most precise attention 
to detail. 


CITIZENS 


/[YATIONAL BANK 


Member Federal Deposit 
Insurance Corporation 
HEAD OFFICE STH & SPRING 


INVESTMENT COUNSEL 
THROUGH YOUR BANK 


Many trust officers face a_ baffling 
problem in the loss of substantial trust 
department accounts to larger, better- 
equipped institutions. 


We offer a complete, tested investment 
counselling service to supplement those 
already rendered by your trust depart- 
ment, keyed to its needs and allowing 
aggressive entry into competition for 
large accounts. 


Write for our booklet, “Managing In- 
vestments,” which explains the in- 
vestment counsel service we render 
individuals and which we can render 
your clients through you. 


FARWELL 
& MORRISON, Inc. 


8 So. Michigan Avenue, Chicago 3 
Telephone State 2351 


INVESTMENT COUNSELLORS 


midwestern bank, with which the writer 
was formerly connected, decided to experi- 
ment with the use of outside investment 
counsel. Relatively few banks appear to 
have investigated or given serious consid- 
eration to the possibilities of such a plan. 


It was decided to seek the services of an 
established investment counsel firm to 
supplement the facilities of the bank in ren- 
dering a well rounded investment service 
for agency accounts. A thorough appraisal 
of the services of a number of well known 
firms indicated that their method of opera- 
tion and conservative approach to clients’ 
individual investment needs conformed to 
a standard which the bank would not hesi- 
tate to recommend to a particular group of 
its customers. The investment counsel firm 
selected was located in Chicago, and was 
recognized for its success over a period of 
years in achieving the desired result for 
its clients. 

Initially, it was necessary to agree on a 
plan of operation whereby the joint ser- 
vices of the bank and counselling firm would 
be utilized for the effective and economical 
benefit of the client. After the client ex- 
presses a desire to use the service, the first 
important step is the pre-education of the 
client before the account becomes operative. 
The educational procedure began with a 
trip to the workshop for the purpose of 
examining the facilities of the counselling 
firm. The client has an opportunity to meet 
members of the staff responsible for invest- 
ment policy and counselling, and also those 
engaged in original research activities. 
During the conference the firm’s invest- 
ment philosophy is explained and the cli- 
ent’s investment objective carefully con- 
sidered in order to establish reasonable 
boundaries within which the investment 
work is to be done. 

It is important for the client to under- 
stand the investment approach to his spe- 
cific objective and to dispel any ideas he 
may have that the arrangement consists 
merely of a stock market operation. The 
client must understand the scope of opera- 
tion, the primary objective of which is to 
differentiate between market prices and 
basic values, with emphasis upon long term 
values over a complete business cycle rather 
than upon market: action alone. With this 
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background and understanding, the client 
has reason to respect future recommenda- 
tions, although evidence is submitted for 
the client’s confirmation each time a spe- 
cific recommendation is made. 


ANALYSIS AND RECOMMENDATION 


S the account becomes operative the 
Pees securities are delivered to the 
bank under an agency agreement, the terms 
of which provide for the employment of 
investment counsel. The bank prepares a 
detailed list of the securities and informa- 
tion relative to the client’s financial back- 
ground. The information summary includes 
the character and extent of the client’s busi- 
ness interests, real estate holdings, details 
of life insurance policies, income tax posi- 
tion, estate plan, debts and obligations, 
family status, etc. 

With this broad picture the counselling 
firm is in position to prepare a comprehen- 
sive analysis and furnish specific recom- 
mendations to the client in the form of a 
written report. When completed, two copies 
of the initial report are forwarded to the 


bank. The investment officer then arranges 
a conference with the client for the purpose 
of reviewing the recommendations. In some 
instances it is necessary to suggest exten- 
sive changes in the client’s holdings to 
obtain proper fund structure. In such event 
the client’s tax position is carefully con- 
sidered in order to maintain proper balance 
between capital gains and losses. 


As recommendations are approved by the 
client, security transactions and accounting 
details are handled by the bank. As future 
recommendations are made for the pur- 
chase or sale of particular items, the com- 
munication is addressed to the bank (or 
to the client with copy to the bank), and 
the investment officer contacts the client 
for the purpose of discussing the recom- 
mendation. In most instances the .recom- 
mendation is formally approved by the 
client, after discussion. 

The fee for the combined service is* billed 
quarterly by the bank and remittance is 
made to the investment counsel firm for its 
share in the joint enterprise. 

Monthly thereafter the client is furnished 


DO YOUR BENEFICIARIES KNOW THE 
VALUE OF TAX-EXEMPT SECURITIES ? 


Many individual co-trustees, consultants, principals and trust beneficiaries 
do not fully understand the advantages of tax-exempt securities — how 
such securities can increase net spendable income. 


OUR NEW BOOKLET, “HOW TO PROFIT THROUGH TAX-EXEMPTION” 


explains in plain language the need for tax-exemption, tells how much 
tax-exempt bonds can be worth (via a table that covers different income 
brackets). There’s an explanation of municipal bonds and a section that 
gives pointers toward analyzing them. 


A number of trust companies have distributed this booklet with their own 
imprint to their general lists and prospects for agency accounts. There’s 
no obligation. Send for your copy today. 


IRA HAUPT « CO. 


111 BROADWAY, NEW YORK 6, N. Y. WORTH 4-6000 
MEMBERS: NEW YORK STOCK EXCHANGE AND OTHER PRINCIPAL EXCHANGES 


INFORMATION IS THE FOUNDATION OF SOUND INVESTMENT 
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with a detailed inventory and appraisal 
with significant tables analyzing the vari- 
ous types of securities and the degree of 
risk involved in the fund. With this in- 
formation the client is always up-to-date 
regarding the status of the account. 


SATISFACTORY RESULTS 


nently satisfactory. Users of the service 
are pleased with the performance and the 
manner of handling. The bank has found 
that practical cooperation with investment 
counsel can be successful and believes the 
high standard of investment operation re- 
flects credit upon the institution. To those 
individuals who were not customers before, 
it tends to bring them closer to the bank 
and to the other services offered by the 
trust department. 


+ pt arrangement appears to be emi- 


There is a definite trend toward the use 
of professional investment counsel by in- 
dividuals, corporations, foundations, chari- 
table institutions and others interested in 
the enhancement of principal under sound 
investment practice. The logical users of 
the service are not concentrated in any one 
area, but are located in the various com- 
munities served by many of our small and 
medium sized trust departments. 


In the writer’s opinion, local banks are 
justified in seeking this type of business 
and offering their joint facilities to eligible 
prospects who might not be otherwise at- 
tracted to the bank’s services. The plan is 
worthy of consideration. 


Changing Values in Securities and 
Purchasing Power 


T has become evident that a large segment 

of the conservative investing public has been 
relying more and more on the use of common 
stocks ag a partial means of trying to control 
the effects on investment of an ever-changing 
value in the purchasing power of the dollar. 


Just how well common stocks have fulfilled 
the expectations of investors is, of course, a 
matter of individual application by each in- 
vestor; but it should be of some interest to 
examine the following chart which depicts the 
trend of high-grade common stocks and high- 
grade bonds adjusted for the changes in the 
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purchasing power of the dollar since the be- 
ginning of World War I in 1914. 


STOCKS 


Note: Stocks—Dow-Jones Industrial Index adjusted 
for purchasing power changes. 

Bonds—Standard & Poor’s Index of Composite Al 
Bonds adjusted for purchasing power changes. 
While the period covered includes the great- 

est boom and depression cycles of all time for 
the securities markets and two of the greatest 
armed conflicts in history, common stocks in 
terms of “true value” have given a better ac- 
count than have high-grade bonds for the same 
period. 

An equal investment of $10,000 in the two 
types of securities at the beginning of the 
period of 1914 would have produced the follow- 
ing results in “true value’ for various signifi- 
cant periods during the thirty-four years of 
comparison. 


End of 

Year 

1918—World War I ended 
1921—Depression 
1929—Boom 
1932—Depression ......-- 10;660 
1937—Boom _. Lon 
1939—World War II began __ 11,090 
1942—Fall of the Philippines. 8,840 
1945—World War II ended. 8,570 + 22,210 
1948—Current _..————t—(‘é«~zi YC AO =—_:« 1 8, 51 


From May 24th Brevits of Vance, Sanders & Co., 
Boston. 


Bonds 
$ 4,680 
6,660 
7,140 


Stocks 
$ 7,440 
10,760 
32,840 
11,800 
18,240 
23,390 
14,570 


In “O.K. — It’s a Deal,” a little book about 
odd real estate tales, author William J. Brede 
tells of two very close friends who bought 
adjoining lots in New York, built homes there- 
on, lived therein as did two succeeding gener- 
ations who continued to pay taxes on what each 
thought was his property until a title search 
revealed that each had been occupying and 
paying for the other’s lot. A quitclaim deed 
rectified the old error. 
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NEW MEASURES of EARNING ASSETS 


T his best, the Expert Statistician can 
Aww up the physical and financial assets 
and liabilities, give valuations of the tools 
and equipment at work for a company’s 
owners, and present an earnings history 
to serve as a basis for evaluating manage- 
ment and prospects. His ratios and com- 
parative data provide an essential window 
for the backward look, at what might be 
called the “heredity” of a company. 

Barring exaggerated swings of the gen- 
eral business cycle, these evaluations have 
formed an indicative picture of the future, 
when mixed with reasonable knowledge of 
the management and market. The fortunate 
investor — present or prospective — might 
turn a good profit, and protect or substanti- 
ally appreciate his capital with the added 
benefit of knowledge of impending events. 


But another factor has been assuming 
major importance. The emergence of what 
might be called “dual—or “divided man- 
agement” (corporate and labor-union lead- 
ership) has made old standards of measure- 
ment not only inadequate but often mis- 
leading. Some of the ablest executives in 
the fields of production, sales or technology 
have been unable to carry these superior 
advantages through to the “annual net 
profit” tally. Not strikes alone, but slow- 
downs, indifference or even antagonistic 
feeling on the part of labor have turned 
potential profit into actual losses. Many a 
business has broken its back on the scrap- 
pile of lost or defective production and 
others will do so on the present high 
break-even points. 


MEN MAKE THE TOOLS GO 


LL business is affected by the tax rates 
; = by the general labor conditions. 
But some managements have shown a 
marked ability to outdistance their rivals 
in increasing or maintaining not only the 
benefits to the stockholders, as well as 
bondholders, but also the benefits to em- 
ployees and consumers. When this occurs 
over a course of years, it cannot bé an acci- 
dent but is an indication that either the 
industry is in a healthy growth stage or 
that the company has intelligently appraised 
this new factor. 
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This factor is simply the ability to man- 
age men as well as machines. Of what value 
are the best tools, the best techniques and 
the best salesmanship, if the tools and the 
techniques are not put to efficient use—and 
that takes labor. The famous Western 
Electric studies of employee attitude and 
productivity have been confirmed time and 
again: the will to work is at least as im- 
portant as the tools to work with. To state 
this in simple arithmetic: With industry 
averaging about one dollar of earnings on 
twelve dollars of sales, a difference of one 
part more or less in twelve parts would be 
the difference between no profit and in- 
creased profit. 


So we see, as perhaps never before in 
our business history, that heredity is but 
one side of the investor’s coin. The other 
side is the environment of those who use 
the tools that capital provides, and carry 
through the plans of management. Sound 
employee and public relations have become 
a major, if not the major, requirement of 
good management today. Just as one re- 
appraises his investments and the use of his 
estate, so must he reappraise corporate 
management in the light of its ability to 
work with its human assets, for on these 
are dependent the welfare of the entire 
company. 


WHO OWNS BIG BUSINESS? 


THE FIRST COMPREHENSIVE ANALYSIS of the 
ownership of large American corporations will 
be reported in the July issue of Trusts and 
Estates. 

Based on direct inquiry and official com- 
pany reports, the survey will show major types 
of stockholders (men, women, institutions and 
fiduciaries) and their percentage of owner- 
ship for all corporations with over $100 mil- 
lion of assets. Included in the survey will be 
120 manufacturing companies with a total of 
over five million common stockholders, sum- 
marized by classes for those corporations hav- 
ing such data available. 

The identities of the individual companies 
will not be disclosed, the object of the survey 
being to show the degree to which the welfare 
of corporations affects millions of people, di- 
rectly as stockholders or through institutions 
and fiduciaries acting for or serving them. 





THE RISK CAPITAL SHORTAGE 


Alternatives to Corporate Debt or Stockholder Freeze 


DR. ARTHUR M. WOLKISER 
Consulting Economist, New York 


HE investor in stocks has become the 

step-child of our economic system. 
Corporation managers are providing him 
with more understandable and complete re- 
ports, even to putting the story on films. 
They have given him previously unavail- 
able information; more companies are 
holding stockholders’ meetings in various 
cities all over the country; open houses and 
plant tours have become the rule rather 
than the exception. They have paid him, in 
recent years, an increasing number of divi- 
dend dollars. 


And yet—it is not hard to show that 
the average common stockholder has to 
“take it and like it.” First of all, dividends, 
while rising in amounts, have been de- 
creasing in proportion to corporate earn- 
ings, as shown below: 


TABLE 1: 
PROFITS AND DIVIDENDS 


(Source: Survey of Current Business, Feb. 1948 and 
Suppl. July 1947.) 


Corporate Profits Dividends 
Year after tax ($billion) ($billion) % of profits 


1929 8.4 5.8 69 
1939 5.0 3.8 76 
1940 6.4 40 — 63 
1941 9.4 4.5 48 
1942 9.4 4.3 46 
1943 10.4 4.5 46 
1944 9.9 4.7 47 
1945 8.9 4.8 53 
1946 12.5 5.6 45 
1947 17.4 6.8 39 


AT THE END OF THE LINE 


ORE strikingly, measured by their 
Mratio to total private national income, 
dividend and interest income have in re- 
cent years shown a declining tendency, 
while other forms of income have been 
rising. 


The American stockholder has to buy his 
groceries just like any other breadwinner. 
But he feels the burden of higher prices 
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TABLE 2: 
COMPENSATION AS PER CENT OF NATIONAL 
INCOME 


(Source: Survey of Current Business, Feb. 1948.) 


Business Net 
Year Employees & Profess’l) Farm Dividends Interest 


1929 55.9% 10.0% 68% 7.0% 7.9% 


1942 57.3 10.0 8.8 3.5 3.2 
1947 59.9 12.7 9.2 3.6 1.9 


pressing upon him much harder than, for 
instance, the wage-earner. While the wage- 
earner is ahead of the cost of living, the 
stockholder is far behind it. Table 3 shows 
that, while average hourly wages now have 
the purchasing power of 111% compared 
with 1929, the purchasing power of divi- 
dend income has declined to 60% of its 
1929 value. 


TABLE 3: 
LIVING Costs RELATION 


(Source: Survey of Current Business, current issues 
and 1942 Suppl.) 


Cost of 
living Dividends 


100% 100% 
123 66 
117 78 
195 117 


Ave. hourly earnings 
(all U. S. industries) 


100% 
114 
130 
216 


Year 
1929 
1939 
1941 
1947 


STARVING EQUITY MARKETS 


HERE is, of course, one class of in- 
4 gored which has accepted the chance 
of losing purchasing power in return for 
safety of income and principal—the bond- 
holders. Their purchasing power has suff- 
ered even more than that of dividend re- 
cipients (see last column of Table 2). At 
least from a contractual point of view, 
they have little right to complain if their 
income does not keep stride with rising 
prices. 

The position of the stockholder, and par- 
ticularly the common stockholder, however, 
has always been considered as that of a 
risk-bearer, who, for this very reason, was 
entitled to the ups as well as the downs 
of income, and safety of capital parallel- 
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CORPORATE PROFITS, TAXES, AND DIVIDENDS 


“ CORPORATIONS, DEPARTMENT OF COMMERCE ESTIMATES 


Source: Federal Reserve Board 


there has been a trend 
away from the 
wealthy private in- 
vestor as the source 
of new funds for the 
capital market,  to- 
ward the institutional 
investor such as sav- 
ings banks, life in- 
surance, trust and in- 
vestment companies. 
In view of regulatory 
restrictions and long- 
standing traditions, 
these institutions have 
in the aggregate been 
investors largely in 
debt rather than in 





ling the ups and downs of the business 
cycle. Since the depression of the 1930’s, 
however, the common stockholder in par- 
ticular has been invited to take the risk 
of junior capital investment without the 
offsetting grace of a satisfacory increase 
in income if his investment should prove 
eminently successful. 


The reduced income of the common stock- 
holder in terms of purchasing power has, 
in turn, contributed to the lowering of 
common stock prices in terms of earnings. 
High progressive taxes and double taxa- 
tion have not added luster to the drab pic- 
ture of the stock market, the first spot in 
our economy to experience a postwar de- 
pression, beginning in the fall of 1946. 


SAVINGS SEEK “SECURITY” 


OW price-times-earnings ratios make 
Li more difficult for our corporations to 
float new equity issues. New investors have 
to be coaxed into taking risks by an espe- 
cially luring offer at the expense of bond- 
holders or old stockholders. It is not sur- 
prising that the managers of our corpora- 
tions, instead of financing through new 
stock issues (logically and traditionally the 
most appropriate avenue for expansion and 
new-venture capital) seek new money 
through creating or expanding indebted- 
ness. An increasing proportion of security 
flotations has been of interest issues. 


In recent decades, owing to high taxes 
and the favored position of the small saver, 
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equities. In addition, 
owing to war and postwar inflationary de- 
velopments, the savings of the small in- 
vestor have been preempted by government 
bond issues. 


According to the Securities and Exchange 
Commission, from 1940 to 1947 total liquid 
savings in the United States increased by 
$184.6 billion. Yet, during these eight years 
corporate and similar securities in the 
hands of the public not only did not in- 
crease but decreased by $.6 billion. These 
unparallelled savings went primarily to 
institutional investors if they were not di- 
rected into savings bonds. 


RISK-SHY INVESTORS 


HE consequence for our corporate econ- 
"haa has been an increasingly top-heavy 
capital structure with corresponding dang- 
ers in case of a depression or volume let- 
down. In a recent speech before the Eco- 
nomic Club of Chicago president Emil 
Schram of the New York Stock Exchange 
said: 


“With our Federal debt in excess of $250 
billion and the additional public debt (made 
up of states, cities, towns and counties), 
totalling approximately $14 billion, with a 
tax load that gives promise of exceeding $40 
billion for the Federal Government in the 
coming fiscal year, and upwards of an addi- 
tional $11 billion for the support of our 
states and their subdivisions — we should 
not build up the private debt of the country 
unnecessarily, except as a temporary accom- 
modation.” 





Towas Largest Gauk 


* 
Qualified by 73 years 


of experience to act 
in every recognized 
trust and corporate 
fiduciary capacity. 


IOWA-DES MOINES 
NATIONAL BANK 


DES MOINES, IOWA MEMBER FDIC 





General Offices 
20 North Wacker Drive, Chicago 


* 


Dividends were declared by the 
Board of Directors on 
May 27, 1948, as follows: 


4% Cumulative Preferred Stock 
25th Consecutive Regular 
Quarterly Dividend of One Dollar 
($1.00) per share. 


$5.00 Par Value Common Stock 
Regular Quarterly Dividend of 
Forty Cents (40c) per share. 


Both dividends are payable June 30, 1948, to 
stockholders of record at the close of business June 
18, 1948. 


Checks will be mailed by the 
Bankers Trust Company of New York. 


Robert P. Resch 
Vice President and Treasurer 


* 


Mining and Manufacturing 
Phosphate e Potash e Fertilizer @ Chemicals 


The Senate Finance Committee recently 
reported, in connection with the enactment 
of the Revenue Act of 1948: “Life insur- 
ance companies are taking a very large 
proportion of the new securities, while in- 
dividuals, who must be the chief source of 
risk capital, are buying a relatively small 
proportion. The life insurance companies 
and banks, which must place their funds 
in securities with a low degree of risk, ac- 
counted for 83 per cent of the net purchases 
in 1947, and were the only net purchasers 
in 1946. On the other hand, domestic indi- 
vidual buyers accounted for none of the 
net purchases in 1946 and only 17.1 per cent 
in 1947. This is still another indication that 
those buying securities today are for the 
most part seeking relatively riskless in- 
vestments.” 

And the Special Tax Study Committee 
of the House Ways and Means Committee, 
under the chairmanship of Roswell Magill 
states: “The equity market is starved and 
even the strongest corporation finds it im- 
possible to raise additional funds through 
offerings of share capital except on terms 
so costly in many cases as to necessitate 
deferment of plans.” 


SELF-FINANCING OF CORPORATIONS 


N the face of these difficulties, American 

business has gone ahead in financing ex- 
penditures for new plant and equipment 
and for other purposes. Official figures indi- 
cate that money spent for new plant and 
equipment alone, on top of charges to cur- 
rent account, rose from $5,200 billion in 
1939 to $16,200 billion in 1947; the esti- 
mate for 1948 is $18,700 billion. 

The Department of Commerce in its Sur- 
vey of Current Business (March 1948) re- 
ports that in 1947, corporations other than 
banks and insurance companies expanded 
plant and equipment, inventories and trade 
receivables in the sum of $26.5 billion—the 
highest on record. 

This was financed by $10.1 billion of re- 
tained profits, $4.3 billion depreciation 
charges, $4.1 billion of net new capital is- 
sues, and $3.5 billion of bank loans (includ- 
ing mortgages), as well as by a billion-dol- 
lar increase in trade payables, a $3 billion 
increase in income tax liabilities and other 
payables, and a $500 million reduction in 
liquid assets. 
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It can be seen that funds available from 
current operations—through retained pro- 
fits and depreciation charges—were nearly 
twice as large as those obtained from ex- 
ternal sources through securities and bank 
loans. Measuring the net new capital issues 
of 1929 and 1947 in terms of national in- 
come for the respective years, we find that 
net new financing in 1947 amounted to 
only 68% of the 1929 volume. 


PRE-ORDAINED RE-INVESTMENT 


HIS growing practice of financing ex- 
wae and new ventures by internal 
funds and bank loans rather than through 
appeal to the capital markets, carries a dis- 
advantage to the present common stock- 
holder whose profits are unduly retained, in 
addition to the dwindling purchasing power 
of his dividends. To the extent that corpor- 
ations finance their needs from retained 
earnings ($10.1 billion or nearly $40% of 
total investment in 1947), stockholders, and 
fiduciaries acting for them, are deprived 
of their legitimate right to determine the 


channels through which capital flows into 
American corporations. 


Instead of receiving his one-half to two- 
thirds share of earnings along the tradi- 
tional lines of distribution rather than the 
39% distributed in 1947 (Table 1), and 
then deciding whether and how to re-invest 
his funds, the stockholder now has to be 
satisfied with the investment elected by 
the management, of funds which were 
earned on his capital. This results in a 
further decrease of the stockholder’s and 
the fiduciary’s influence upon corporate 
affairs already manifested in the growing 
emancipation of corporate management 
from the control of corporate ownership. 


The answer frequently made is that no 
stockholder is forced to go along with the 
management if he disagrees with its policies 
or actions, that he can disassociate himself 
by sale of his stock. This is more legdalistic- 
ally than materially correct, for by the time 
the stockholder becomes sufficiently dis- 
couraged with the low returns and decides 
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for ALL CASH... 
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¢..- SELL YOUR BUSINESS TO US 


e You may have good personal reasons now 
for attaining more liquidity, simplifying estate 
problems and relieving yourself of business cares 


and worries. Aetna, a well established and successful 
operating company, will pay cash for closely held manu- 
facturing or retail businesses . . 


. involving at least 


$200,000 and preferably $500,000 or more. We endeavor to retain your personnel. 


The Chairman of our Board has a long and varied manufactur- 
ing and sales experience and will understand your point of 
view. He will appreciate your progress, and will interpret your 
financial position and appraise your business properly and fairly. 


Address "Chairman of the Board’ 
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565 FIFTH AVENUE e 


NEW YORK e 


PLAZA 3-7870 


CAPITAL AVAILABLE—OVER $5,000,000 


JUNE 1948 





to sell, the stock market has probably al- 
ready discounted the lower “take-home” 
through lower quotations, quite apart from 
the further decline to be expected from 
such sales. Furthermore, such _ policies 
would contribute to freezing-out the small 
stockholder, and reversing the trend to 
democracy in corporate ownership, as well 
as discouraging new investment. 


Unless such funds can be attracted, 
however, corporation managers cannot be 
blamed for plowing back a larger percentage 
of earnings, in view of the scarcity of need- 
ed capital. If they acted differently, they 
would be violating their trust as guardians 
of their companies’ financial security and 
operating efficiency. It is the old hen-or-egg- 
priority problem. This does not relieve us, 
however, of the duty to explore new avenues 
or incentives for equity risk. 


INSTITUTIONAL AVENUES FOR EQUITIES 


ONSIDERING the increased potential- 
ities of institutional investors as sup- 





WELLINGTON 
SWE 


74th Consecutive 
Quarterly Dividend 


This dividend of 20c per share 
(10c from ordinary net income 
and 10c from net realized securi- 
ties profits) is payable June 30, 
1948, to stockholders of record, 
June 16, 1948. 


WALTER L. MORGAN 
President 


Philadelphia 


Serving 
Institutions and Trustees 
Since 1868 


H.CWAINWRIGHT &, CO. 


BOSTON NEW YORK 
60 State St., 30 Pine St., 


Members Principal Exchanges 


pliers of capital, there are two direct possi- 
bilities for amending the shortage, particu- 
larly of equity capital. First, through 
changes in our tax laws and a better climate 
for capitalistic enterprise we could again 
make the investment of funds in equities 
attractive to the saver. This better climate 
would result, in part, from a larger distri- 
bution of earnings to the common stock- 
holder, wherever possible, so as to permit 
equity financing rather than increased in- 
debtedness. 

A system of taxation encouraging new 
equity investment by incentives such as 
abolition of double taxation, and possibly 
a reduction in the margin requirements for 
loans or stock market collateral, would 
bring improvement in the desirability of 
common stocks as investments for the indi- 
vidual. 

Second, public as well as professional au- 
thorities show increasing understanding of 
the uses of equity investments for fiduci- 
ary institutions (see Trusts and Estates, 
Nov. 1946, p. 475f.). The distinct trend 
toward liberalization of trustee investment 
statutes is the more important since the 
amount of funds in the trust departments 
has grown steadily and substantially. In 
addition, there is a growing tendency on 
the part of persons establishing trusts and 
management accounts to give greater power 
of discretion. 

The rapidly growing open-end invest- 
ment funds are favoring common stocks 
almost exclusively in their investment port- 
folios. Statistics from the National Associ- 
ation of Investment Companies show that 
total net assets of 80 open-end funds in- 
creased from $447,959,000 with 296,056 
shareholders at the end of 1940 to $1,409,- 
165,000 for 672,543 shareholders at the end 
of 1947. These institutions presently in- 
vest largely in issues already outstanding 
and mostly listed on the New York Stock 
Exchange. However, as they gain wider 
acceptance, they may become investors in 
new flotations, as the British funds have 
done for a long time. 

According to the Institute of Life Insur- 
ance, stocks owned by U.S. life insurance 
companies have increased from 1.8% of 
assets in 1939 to 2.6% in 1946. Recently 
George L. Harrison, president of the New 


TRUSTS and ESTATES 





York Life Insurance Company (see May 
issue, Trusts and Estates), recommended 
larger investments in common stocks by 
life insurance companies. 


In a recent speech before the New York 
Society of Security Analysts, Mr. Butten- 
weiser, partner in the investment banking 
firm of Kuhn, Loeb & Co., showed through 
a few off-the-record examples that life in- 
surance companies in New York state, 
without violating the law, are in reality 
already investing in what is to all intents 
and purposes equity: “Where they loan a 
percentage of the cost of any project or 
building which is larger than the usual 
percentage of the cost or usual -valuation 
of such project or building . . . I submit 
they are to some extent tantamount to in- 
vesting in equities.” He pleaded for legal- 
izing a situation already existing in reality. 


CAPITALISM MUST BE DEMOCRATIC 


T cannot be overstressed that we violate 
| lane rights—the basic mark of dis- 
tinction between capitalism and socialism 
or communism—if we disproportionately 
reduce the purchasing power of our stock- 
holders’ income; deprive them of their 
right to determine the purposes to which 
they want to devote the earnings of their 
companies, or freeze them out because they 
cannot long stand a low net return on their 
investment in private enterprise. 

While large individual investors may be 
inclined to take a position in one or several 
common stocks and renounce a large pro- 
portion of dividends for the sake of bene- 
fiting from reinvestments by their chosen 
company or companies, at compound inter- 
est as it were, the small investor depends 
on current dividends for part or all of his 
living expenditures. 

More than ever before, our capitalistic 
system will stand or fall with the presence 
or absence of loyalty of the average citizen. 
If socialism or communism should ever 
make serious progress in our country, it 
will be because'we ourselves have unneces- 
sarily abandoned the traditional incentives 
of capitalism, or failed to make the public 
appreciative of their social and economic 
values. 

No simple measure will suffice. But in the 
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end, we will have to activate risk capital 
by remunerating it adequately and creating 
wider recognition of its benefits. The plight 
of the common stockholder may be a symp- 
tom rather than the underlying cause of 
our predicament. But it is important 
enough to deserve specific consideration as 
one of the basic economic and social prob- 
lems of our day. 


STANDARD FORMS for the reissue or redemption 
of railroad securities lost, stolen or destroyed 
in foreign countries affected by the War have 
been approved by a committee of the Corporate 
Fiduciaries Association of New York City and 
the Association of American Railroads, East- 
ern Sectional Group. Copies may be obtained 
from E. R. Ford, secretary, Treasury Division, 
Association of American Railroads, Washing- 
ton. 


Government trust funds are the third largest 
group of owners of the public debt. Fhe five 
principal government trust funds are: Old 
Age and Survivors Insurance, Unemployment 
Trust Fund, Railroad Employees’ Retirement 
Fund. 


WANTED 


Large engineering firm wishes to ac- 
quire several complete plants through 
purchase of (1) capital stock, (2) 
assets, (3) machinery and equipment, 
whole or in part. Personnel retained 
where possible, strictest confidence. 
Box 1242, 1474 Broadway, New York 
18, New York. 


INSTITUTIONAL BOND 
SHARES 
OF 
Group Securities, INC. 
Incorporated 1933 
For Prospectus, Write 
Your Investment Dealer, or 


Distributors Group, Incorporated 


63 Wall Street 
New York 5, N. Y. 





COMPLETE BANKING AND 
FIDUCIARY SERVICES 
TO MEET EVERY NEED 


OR MANY YEARS Irving Trust Company 

has been increasing its all-around banking 
and fiduciary usefulness to more and more 
people. 

As trustee, executor, administrator—in 
every trust capacity—the Irving offers the 
cumulative knowledge of years of experience. 
Seasoned specialists handle trust affairs 


promptly, efficiently, economically. 


As new needs arise, you may rely upon the 


Irving to find new ways of serving the public. 


IRWE wee 7rmRUST 


LE MN 


ONE WALL STREET NEW YORK 15. N. Y. 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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ESTATE ANALYSIS in 
COMMUNITY PROPERTY STATES 


Effects of Revenue Act of 1948 


F. MILES FLINT 
Assistant Trust Officer, Citizens National Trust & Savings Bank of Los Angeles 


UCH of the tumult and shouting have 
died away since the passage of the 
Revenue Act of 1948 last April 2nd. An- 
alysts have had considerable opportunity 
to study its implications and, although nu- 
merous problems will remain unsolved un- 
til the Regulations appear and court deci- 
sions clarify obscure points, many signifi- 
cant facts do stand out. Among them is the 
realization that estate analysis is more 
important and more complicated than ever. 
The supreme importance of having the 
estate analyst know the essential facts con- 
cerning an individual’s property—instead 
of just generalities—receives new emphasis 
under the 1948 Act. Titles to property, 
dates and manner of acquisition, previous 
transfers between husband and wife, gifts 
which might have been made in contempla- 
tion of death, the programming of insur- 
ance policies and the source of premium 
payments—all of these points and many 
others assume a greater significance than 
ever if maximum tax benefits are to be 
achieved. The customer will not need many 
illustrations to persuade him of the hope- 
less task of the analyst unless there is the 
fullest possible disclosure of all relevant 
facts. 


SEPARATE PROPERTY 


NLY a few remarks will be made about 
| saasthete property since this discus- 
sion will be concerned primarily with the 
situation in community property states,! 
but separate property of course exists in 
very large volume in such states and there 
are certain inevitable observations which 
must be made as to some of the points for 
which the analyst must be on the lookout 
in dealing with it. 

1Arizona, California, Idaho, Louisiana, Michigan (law 
substantially repealed on May 10, 1948), Nebraska, 


Nevada, New Mexico, Oklahoma, Oregon, Texas, Wash- 
ington, and Hawaii. 
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1. Does the spouse wish a maximum 
“marital deduction” or one in the amount 
of one half of the “adjusted gross estate” 
after taxes? In every case this information 
must be ascertained, otherwise the “mari- 
tal deduction” will automatically be reduced 
as a result of both federal! estate and state 
inheritance taxes. 

2. From the separate trust (or the por- 
tion of the testamentary trust) over which 
the spouse must be given an exclusive and 
unlimited power of appointment, either to 
himself, or his estate, net income must be 
paid out in full at least annually. The form- 
erly useful expedient of letting the trustee 
determine the amount of income required 
is no longer feasible if maximum tax ad- 
vantages are sought. (However, the vest- 
ing of discretion in the trustee to deter- 
mine what is principal and what is income 
seems to involve no complications. ) 

3. Knowledge of mathematies.is an im- 
portant asset, since only careful) calcula- 
tions of the early economies possible, ver- 
sus the higher ultimate expenses in) the 
estate of the survivor, can enable the cus- 
tomer to decide the course which is most 
desirable. iy, 


4. Prompt changes of insurance policy Sa 


options may be indicated, since the custom- 
ary arrangements do not now authorize 
the surviving spouse to appoint the residue 
remaining at his death. It is to be hoped 
that new forms will be devised by the un- 
derwriters so that the many benefits. nowy 
available under the _ installment-payment ™ 
distribution of insurance proceeds—ineome © 


tax exemption and lifetime guarantees in 


particular—will continue to be available. 
5. Survivorship provisions must _ be 
checked. Survivorship until distribution of 
the estate is frequently a condition prece- 
dent to a spouse inheriting. Such a clause 
will now invalidate the “marital deduction” 
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as to the property involved, although the 
“common disaster” clause and a maximum 
allowance of six months for survivorship 
may be safely used. 


6. The desirability of placing one-half of 
the net estate in an irrevocable trust from 
which the wife receives the income and the 
children the remainder is still unimpaired, 
and the wife could be safely given a limited 
power of appointment (i.e. to an exempt 
class) over the principal thereof without 
tax complications. As to the remainder of 
the estate, if in trust, the wife need not 
have a right to revoke, but must have an 
unlimited power of appointment and any 
invasion of principal clause as to this trust 
must be in her favor alone, and not avail- 
able for the benefit of anyone else. Until 
the regulations clarify the situation it is 
certainly safer to insist upon two trusts. 


COMMUNITY PROPERTY 


ANY highly significant advantages 
flow from the new law insofar as com- 
munity property is concerned in contrast 
with the treatment accorded and the comp- 
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lications involved in dealing with separate 
property. The new act is supposed to re- 
store the status quo existing before the 
passage of the Revenue Act of 1942 on 
October 21, 1942, but, as the eminent tax 
attorney, Walter L. Nossaman of Los An- 
geles, recently put it, “We assume we’re 
back to 1942. The trouble is no one knows 
with too much exactness just where we 
were in 1942!” 


As uncertain as the status of community 
property may be, based on pre-’42 regula- 
tions and applicable decisions, it does seem 
to emerge under the 1948 Act with a status 
usually to be preferred over separate prop- 
erty in a normally sound family. Some of 
these advantages, and other special situa- 
tions arising in community property states 
are mentioned briefly below: 


1. AUTOMATIC COMMUNITY EXEMPTION 


There is an automatic community ex- 
emption in the estate of the first spouse to 
die, eliminating the necessity for many 
technical considerations and _ affirmative 
moves of the kind required to obtain maxi- 
mum tax exemption in the case of separ- 
ate property. 


2. “MARITAL DEDUCTION” HEADACHES 
MINIMIZED 


If all of the property involved is recog- 
nized as community by the Federal Gov- 
ernment (note exceptions as to certain 
property in California, Nevada and New 
Mexico) the technicalities of “marital de- 
ductions” can be ignored. Where there is 
some separate property, however, the situ- 
ation obviously becomes even more complex 
than in the common law states. 


3. MINIMUM TAXES 


It appears that minimum taxes are im- 
posed where the property is all recognized 
as community. In this connection consider 
three estates, each of $200,000 net, each 
involving probate costs of $10,000, and each 
transferred outright by will from husband 
to wife. The amount of the taxable estate is 

a) $90,000—where the property is all com- 

munity 

b) $95,000—where the property is all sep- 

arate 

c) $93,333—where the property is one-half 

separate and one-half community. 
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Calculations illustrating the above conclu- 
sions appear below: 


a) All Community Property $200,000 
Less % community interest of 


TREE EE MEOT Ee ORES SA 


$100,000 
eae Geis eee 


Taxable Estate 


b) All Separate Property - __......-.- $200,000 
Less Costs - ee _.. 10,000 


“Adjusted Gross Estate’ $190,000 

Marital Deduction (%) _ 95,000 

Taxable Estate _.$ 95,000 

c) One-half Separate, one-half 
Community Property - 

Computation for Marital 

Deduction— 

“Gross Estate” equals: 

% Community Property ____$ 50,000 

Separate Property __........ 100,000 


-...$200,000 


Total - : ___......-----$150,000 


Subtract (per 812 (e) (2) (B)): 
Community Property -_$50,000 
Proportion (7%) of costs 6,667 

56,667 


“Adjusted Gross Estate” 
Marital Deduction (%) 46,667 


Less: Costs ee 
Exempt Community 
A 
Marital Deduction 


Zetal Deductions $106,667 


——_ | 


These illustrations show the varied treat- 
ment accorded costs of administration (also 
expenses of the last illness and funeral). 
The benefits in community property estates 
can be of real consequence where these ex- 
penses are very substantial. The new Reg- 
ulations may of course charge the deduc- 
tibility of all such expenses against the de- 
cedent’s share of the community, but this 
seems very doubtful. 


Taxable Estate —..__.__..__ 


4. VITAL WILL CLAUSES 


a. Survivorship. The considerations 
against using a “provided she survive dis- 
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....$ 90,000 


$ 93,333 
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tribution of my estate” clause as a condi- 
tion of the spouse inheriting, which inhibit 
its use in the case of separate property, 
are not present in the case of community 
property. This is a distinct advantage, es- 
pecially in such situations as protracted 
delays in concluding probate due to will 
contests, tax litigation and complex liquid- 
ation problems. 


b. Distress Clause. Unlike the situation 
mentioned in these remarks about separate 
property the distress clause for the benefit 
of the surviving spouse can also be made 
available to the children, or others, when 
exclusively community property is involved, 
without affecting taxes. (Subject to the 
well-known limitations in the case of ex- 
cessively broad clauses and charitable re- 
mainders). 


c. Widow’s Election Clause. As will be 
seen in paragraph 5, below, the importance 
of putting the widow to an election is em- 
phasized in the case of the husband’s desire 
to will the entire community property 
estate so as to afford maximum protection 
for the family. 


5. TESTAMENTARY TRUST FOR ENTIRE 
ESTATE 


Where protection is an important factor 
the use of a testamentary trust for the 
management of the entire community prop- 
erty estate, instead of just half of it, is 
feasible and simple by comparison with the 
problems involved in placing all separate 
property in trust and still obtaining tax 
exemption. The husband simply states that 
he desires to will the entire community 
estate, not just his one-half, and an elec- 
tion clause (see paragraph 4 above) is 
placed in the will requiring the wife, as a 
condition to her receiving benefits from the 
husband’s half of the community property, 
to elect to take under the will instead of 
under the law. It would be naive to assume 
that no problems arise or that no uncertain- 
ty exists as to the tax status of such an 
arrangement. It seems to be the clear con- 
sensus, however, that the following results 
flow from such a plan: 


a. The elecion on the part of the wife 
to take a life income from the entire net 
estate in trust, with remainder to the chil- 
dren, probably involves at worst a gift from 
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the wife of the remainder interest in her 
half of the community at the time of the 
election. The community exemption is still 
accorded one half of the estate as far as 
the federal estate tax is concerned and the 
value of the gift for tax purposes will prob- 
ably result in no more than a modest tax, 
if any, for the following reasons: The wife 
receives as consideration foi her transfer 
of the remainder interest a life estate in 
the husband’s half of the community ‘prop- 
erty. The actual gift, therefore, is simply 
the difference between the value of said 
remainder interest and the value of the life 
estate in the husband’s property. 

b. It is generally assumed also that a 
federal estate tax will be imposed at the 
death of the wife on her half of the com- 
munity property, since the transfer which 
she made through her “election” constitutes 
a taxable transfer under Sec. 811 (c) of 
the Internal Revenue Code. 


c. The advantages of trustee manage- 
ment can still be had through this arrange- 
ment with taxes kept to a minimum. 


6. INSURANCE OPTIONS OKEY 


Unlike the situation in common law 
states, the standard insurance options in- 
volve no death tax complications if the 
premiums were paid from community funds. 
In such a case one-half of the proceeds are 
automatically exempt from the federal 
estate tax. . 


7. GIFTS TO THIRD PARTIES 


An automatic exemption of one-half of 
the gift exists, of course, in the case of 
gifts of community property between 
spouses. A “marital deduction” is not in- 
volved. In the case of gifts of separate 
property to third parties both spouses may 
be considered donors, provided a proper 
election is filed to treat the gift as jointly 
made. Inadvertence can be costly, there- 
fore, in the case of gifts of separate prop- 
erty, but this is not a matter of concern 
in the case of gifts of community assets. 


8. PREVIOUSLY CONVERTED PROPERTY 


All of us vividly remember the stampede 
in the closing days of 1942 (even earlier 
in the case of those anticipating the pass- 
age of the new law on October 21st) to 
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convert community property into the sep- 
arate property of the spouses, generally on 
a fifty-fifty basis. The analyst must now 
determine the value of property thus con- 
verted during 1942, as well as that changed 
from community to separate property after 
April 2, 1948, and treat it as follows: 


a. All as community, if the division was 
equal. 


As separate property to the extent of 
the excess received by the decedent over 
that acquired by the surviving spouse. 


This rule obviously is designed to pre- 
vent such a conversion from exempting as 
much as three-quarters of the property in- 
volved, and “tracing” is provided by the 
statute so that separate property which can 
be traced back to that derived from a con- 
version from community property can be 
treated as community for these purposes. 
If these conversions were the result of the 
dissolution of joint tenancy property, it 
will be necessary for the analyst to determ- 
ine whether the property, though joint ten- 
ancy in form, was probably still community 


trust - 


services . 


- chicago 


property in the contemplation of the 
spouses. Apparently equal transfers be- 
tween 1-1-43 and 4-2-48 from community to 
separate property will be recognized and 
will have the effect of exempting three- 
quarters of the property from estate tax 
when the first spouse dies. 


9. TRUST FOR WIFE’S SHARE 


Even if the wife dies first, in a great 
many situations it will be preferable for 
the property to be community where a trust 
is used for her half interest in the assets 
to provide for the husband’s protection 
through income distributions to him, or use 
of principal in emergencies, or both. The 
avoidance of “pyramiding” in the husband’s 
estate means ultimate substantial benefits 
to the children and possible objections of 
the husband to loss of control can be largely 
met by granting him certain powers over 
investment policy. Once again, ‘howevér, 
only after the mathematics of any particu- 
lar situation are carefully worked out, and 
family relationships fully disclosed, can an 
intelligent decision on this point be made. 
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10. COMMINGLING 


Commingling of property—the all-too- 
frequent discovery of the analyst—should 
be faced realistically as an open invitation 
to the Government to apply the interpreta- 
tion producing the maximum tax. In Cali- 
fornia, for example, where pre-July 29, 
1927, community property was owned in 
volume, but commingled with “new type” 
community, there will be no safety in as- 
suming that the whole can be treated as 
community property under the 1948 Act. 
And with “splitting” universally used for 
income tax purposes there can be no pre- 
sumption of an agreement to convert to 
new type community from the form of tax 
returns filed by the spouses. 


11. Two TESTAMENTARY TRUSTS OR ONE? 


Where separate property is involved two 
trusts certainly seem to be safer, if the 
“marital deduction” is to be accorded one. 
In the case of community property it would 
appear that this is one of the worries that 
can be forgotten—one trust being wholly 
satisfactory. 


12. INCOME TAX BASE 


One of the most significant changes 
in the law arises from the assignment 
to community property as its cost base 
(for capital gains, depreciation and de- 


pletion purposes) of the value accepted 
by the Government for federal estate tax 
purposes, viz: either the value at date of 
death or one year later, at the option of 
the executor or administrator. In most cases 
this will be favorably received at this par- 
ticular juncture, since the economic cycle 
has brought inflation to most assets. When 
economic conditions are reversed there will 
be a different reaction. In any event it is 
important to keep in mind the vital import- 
ance of Section 366 of the 1948 Act and 
its practical implications. To illustrate: 
Formerly property costing the community 
$10,000 and appraised at $50,000 at the 
death of one spouse took as its cost basis: 
$25,000 as to the decedent’s half and $5,000 
as to the surviving spouse’s half, or a total 
of $30,000. Now the cost basis will be 
$50,000. This will exert a strong pressure 
upon persons holding property as joint ten- 
ants, with a low cost, to convert to commun- 
ity property, since the tax base to the sur- 


viving joint tenant is the original cost of 
the property. 

Where the cost is $50,000 and the ap- 
praised value is only $10,000, then $10,000 
becomes the new base — and this is true 
no matter which spouse dies first. In such 
a case the conversion of joint tenancy to 
community may be very unwise, if the asset 
has appreciation possibilities. 

13. CONVERSIONS TO COMMUNITY 

PROPERTY 


Since a community status is often pre- 
ferable to any other as outlined above, we 
may look for a good many conversions from 
separate property and from joint tenancy 
property into community, at least within 
the gift tax exemptions where such a tax 
might apply. It seems logical to believe 
that the forthcoming Regulations will treat 
such conversions as follows: 

a. Separate to community — taxable as to 

one-half, (though tax exempt under the 
1942 Act). 

Joint Tenancy (of community — non- 
taxable. 

Joint Tenancy (originally the separate 
property of one spouse) to community 
— taxable as to one-half. 


CONCLUSION 


HE Revenue Act of 1948 has made 

more fundamental tax changes than 
any law since the Federal Estate Tax Act 
in 1916 and the Gift Tax changes in 1932. 
Although it does not affect substantive 
property rights, its profound impact upon 
the transfer of estate by gift and devise 
will keep tax lawyers and trustmen busy 
for a very long time. 


For each it will mean widened horizons 
for public service—and increased business, 
but for both it will necessitate also a scrup- 
ulous analysis of relevant facts which will 
make previous estate analysis and planning 
seem simple by comparison. 


RADIO LISTENERS heard a program on “How 
Does the Revenue Act of 1948 Affect You,” on 
May 16 over Station WGN. It was sponsored 
by Northwestern University. R. E. Buchanan, 
of Northwestern University acted, as Moder- 
ator. The other members of the panel were Paul 
E. Farrier, First National Bank, Lynn Lloyd, 
Harris Trust & Savings Bank, Edward H. 
McDermott, Attorney, and J. W. Alsdorf, pres- 
ident of Cory Corp. 
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COMPUTING the FEDERAL ESTATE TAX 


Effect of Marital Deduction 


WARREN M. TWEEDY 
Turner & Tweedy, Fiduciary Accountants, New York 


HE Federal estate tax marital deduc- 
‘Toa introduced by the Revenue Act of 
1948, poses many a problem for the tax 
consultant and the estate planner. Not the 
least of these is the requirement of Sec. 
812 (e) (1) (E) (i), ILR.C., that 


“in determining *** the value of any 
interest in property passing to the surviv- 
ing spouse for which a [marital] deduction 
is allowed *** there shall be taken into 
account the effect which a tax imposed by 
this chapter, or any estate, succession, leg- 
acy, or inheritance tax, has upon the net 
value to the surviving spouse of such in- 
terest.” 


This provision of the Code will in many 
cases give rise to a tax computation simi- 
lar to the now-famous charitable deduction 
formula, unless the will draftsman is care- 
ful to avoid any possibility that estate 
taxes will become payable out of property 
which would otherwise be subject to a 
marital deduction. 


Let us assume that a resident of the 
State of New York dies leaving a gross 
estate of $500,000, from which funeral and 
administration expenses and debts totaling 
$50,000 are to be paid. In order to obtain 
a marital deduction, he bequeaths to his 
wife one-half of his estate outright and 
one-half in trust for her life use with re- 
mainder to their two children. Without con- 
sidering the effect of Sec. 812 (e) (1) (E) 
(i), the estate tax liabilities would be as 
follows: 


NEW YORK ESTATE TAX 


Gross estate 
Funeral expenses, administration 

expenses and debts 
Net taxable estate before exemptions $450,000 
Exemptions (wife and two children) -$ 30,000 
$ 11,200 


New York estate tax 
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FEDERAL ESTATE TAX 


Gross estate 
Funeral expenses, administration 
expenses and debts 


$450,000 
225,000 


Adjusted gross ‘estate 
Marital deduction 


Net taxable estate bofre exemptions..$225,000 


“Unadjusted” Federal estate tax 


Total “unadjusted” taxes 


ILLUSTRATION I 


If the decedent provides in his will that 
the widow’s outright share be paid over 
free of taxes, the taxes would be $49,600, 
as computed above. The wife’s one-half out- 
right share would be $225,000 without re- 
duction by reason of estate tax payments, 
and would therefore be allowable in full 
as a marital deduction. 


ILLUSTRATION II 


If, however, the will specifies that these 
taxes are to be a charge against the residu- 
ary estate, Sec. 812 (e) (1) (E) (i) comes 
into the picture at this point for determin- 
ation of the marital deduction. The out- 
right bequest will be valued at $225,000 
less one-half of the taxes. This change in 
the marital deduction increases the Feder- 
al estate tax, which again reduces the mari- 
tal deduction, and so on, ad infinitum. 

To adjust for this process, we may use 
a simple formula, incorporating the fol- 
lowing symbols to represent the various 
known or unknown figures: 


X — “Final” Federal estate tax 
F — Unadjusted Federal estate tax 
N = New York estate tax 


f = Share of final Federal estate tax 
applicable to property subject to 
marital deduction 


n = Share of New York estate tax ap- 
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plicable to property subject to 
marital deduction 

R = Rate of Federal estate tax in top 
bracket (net after 80% credit). 


The basic formula for determining 
the correct Federal tax is: 


X—F4R(f+n). 


Inasmuch as taxes are payable from the 
residue, the widow’s outright share will 
bear one-half the New York and Federal 
taxes. In this instance, therefore, we may 
go a step further by stating that: 


f —3x 
n —iN. 


We are now ready to apply the basic 
formula to the known facts of the case, 
in the following manner: 


X == 38,400 + .276* (4X + 5,600) 
X — 39,945 + .138X 

.862X — 39,945 
X =$46,340 


*.30 — .03 + 20% of .03. 


As proof of the correctness of this re- 
sult, we now recompute the Federal tax: 


Adjusted gross es- 

tate, as above ___ 
New York estate 

tax - eee 
Federal estate tax. 46,340 


$450,000 $450,000 


57,540 


Distributable net 


| 7S $392,460 


Marital deduction 


(one-half thereof) 196,230 


Net taxable estate 


before exemptions $253,770 


“Final” Federal estate tax (just as 


derived by the algebraic formula) $ 46,340 


ILLUSTRATION III 


Starting with the same set of facts, 
but if the will makes no statement re- 
garding estate taxes, Sec. 124 of the New 
York Decedent Estate Law operates to pro- 
duce an entirely different result. The wid- 
ow’s outright one-half interest again bears 
one-half the New York estate tax (ignoring 
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a slight variation by reason of the personal 
exemptions), but it bears Federal estate 
tax only on an amount equal to: 


(1) One-half the New York estate tax 


(2) Federal estate tax on (1) plus (2), 
ad infinitium (item “f’’). 


Item “f” is obviously a proportionate part 
of item “X”, in the same ratio that the 
taxable portion of the widow’s outright 
share bears to the entire taxable net estate 
before exemptions. Therefore: 


ftn 
f = ovtanreanaicaemannennneceranceenecoinicitait a 
f +n- Unadjusted Net Estate 


n=—-34N 


Substituting in the basic formula, we 
derive the following: 


X — 38,400 + .276(f + 5,600) 
X = 39,946 + .276f 


Because of the complexity of the formula 
for “f”’, we can best solve for that item 
first. 


f + 5,600 


f X 


 f + 5,600 + 225,000 


f + 230,000 
“X=of 


ft 5,600 


Subtract: 


X = 39,946 + .276f 


f + 230,600 
= -39,946 - .276f + f 


f+ 5,600 


To solve this last equation for “f” re- 
quires a mass of calculations which are 
more confusing than informative to the 
average eye, and which are therefore omit- 
ted. The ultimate result, however, is: 


f = $1,178 


Substituting the now known value of 
“f” in the basic formula, we find that: 


X = 39,946 + 325 
X = $40,271 
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In proof of our solutions for “f” and 
“X’’, we may now recompute the Federal 
estate tax: 


Adjusted gross estate, 
as above 

Marital deduction 

Less: 
Share of New York tax 
Share of Federal tax 


$450,000 


$5,600 


1,178 6,778 


$218,222 


Net taxable estate before 

enemas $231,778 
“Final” Federal Estate Tax (as 

determined in the basic formula) $ 40,271 

As previously stated, the widow’s share 
of this tax would be in the same ratio as 
her taxable interest ($6,778) bears to the 
entire taxable net estate ($231,778). Apply- 
ing this ratio to $40,271, we prove that our 
previous solution of $1,178 for “f’’ is cor- 
rect. 


COMPARATIVE RESULTS 


UR three Illustrations indicate that 
One provision (or lack of provision) by 
a testator as to allocation of death taxes 
will have a marked effect not only on the 
size of the respective distributable inter- 
ests but also on the amount of tax itself. 
The following tabulation makes this point 
clear: 


Net estate before taxes 


New York estate tax 
Pease: @tiete tae... 


Total taxes - 
Distributable net estate _..__...__.....__...._.. 


I NN, a ee 
Trust share __ 


The estate planner must foresee these 
possible variations, and decide between tax 
Savings and equality of distribution. 


For those concerned 
with estate planning and 


instruments of transfer ae 
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PARTNERSHIPS 


Auruorirative counsel on all 
questions of taxation of corporations 
and partnerships. (2 vols.) $20. 
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Illustration Illustration Illustration 
I II WI 
$450,000 $450,000 $450,000 


$ 11,200 
40,271 


$ 11,200 
38,400 46,340 


$ 49,600 $ 57,540 $ 51,471 


$400,400 $392,460 $398,529 
$218,222 


180,307 


$196,230 
196,230 


$225,000 
175,400 
$398,529 


$400,400 $392,460 
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Trust Expenses Analyzed 
by Reserve Bank 


ace of officers and clerical employees 
accounted for nearly three quarters of the 
1947 operating expenses of forty-six trust de- 
partments in New England banks, the Federal 
Reserve Bank of Boston announced on June 3. 
This is one of several findings in the bank’s 
first trust department income and expense sur- 
vey under a revised and greatly improved 
statistical report. 

Trust departments in 46 New England banks 
participated by reporting 17 items of income 
and expense. The new reporting form provides 
for uniformity by eliminating variations be- 
tween reporting banks in the allocation of ex- 
penses. It covers 91 per cent of the trust 
department business handled by banks which 
are members of the Federal Reserve System. 
Several non-member banks also participated in 
the survey. 

Grouping the banks by size of income, the 
report shows that in the $500,000 or more 
group, 72.7% of total expenses before overhead 
went for salaries and wages, with 29.6% to 
officers and 43.1% to clerical help. In the $100- 
$500,000 group, 70.3% went for salaries and 
wages, with 32.6% to officers and 37.7% to 
clerical help. In the $50-$100,000 group, 69.7% 
went for salaries and wages, with 35.7% to 
officers and 34.0% to clerical help. In the 
$20-$50,000 group, 73.0% of total expenses 
went for salaries and wages, with 40.6% to 
officers and 32.4% to clerical help. 

The range between highest and lowest salary 
ratio was narrow in the largest departments. 
The range broadened somewhat in the smaller 
departments, although the majority of depart- 
ments in all groups have salary ratios fairly 
close to the average. 


Next to salaries and wages, the largest ex- 
pense item is occupancy of quarters. This is 
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made up of real estate taxes, heat, light, power, 
maintenance and service, insurance and depre- 
ciation, and an allowance for interest on the 
value of the quarters. Allocation of occupancy 
expenses by the four income groups, as out- 
lined before, runs as follows for New England 
as a whole: 7.9%, 8.8%, 10.4%, 8.2% of total 
expenses before overhead. 


The items covering salaries and wages and 
occupancy of quarters cover the major portion 
of expenses before overhead. Items which have 
absorbed most of the remainder are advertis- 
ing, equipment, printing, postage and supplies, 
insurance and bond other than building, and 
employee pensions and retirement. Pensions 
and retirement contributions absorb more than 
twice as much of total expenses before over- 
head in the large departments than in the 
smaller departments. Such expenses absorb 
about four per cent of total expenses in the 
large departments. Many trust departments 
make no provision for pensions and retire- 
ments. 

Printing and supplies account for about 
three to four per cent of total expenses before 
overhead in all size groups. Advertising ex- 
penses run from two to three per cent, with 
more money spent on advertising relative to 
total expenses in the medium-size departments 
than in the larger and smaller. Equipment 
charges are higher in the largest departments, 
running somewhat over three per cent com- 
pared with a little under two per cent in the 
smaller departments. 


COMPUTATIONS OF TRUSTEES’ FEES under the 
recently enacted amendments to New York’s 
compensation statutes are illustrated in a 


memorandum released by the Trust Division 
of the State Bankers Association. 
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ARRANGING LIFE INSURANCE 


To Qualify for Marital Deduction 


EDWARD N. POLISHER 
Member of the Philadelphia Bar; Author of “Estate Planning and Estate Tax Saving”* 


O take advantage of the marital de- 

duction by the use of life insurance 
proceeds, the beneficiary provisions may be 
arranged so that: 

(a) The proceeds will be payable in cash 
to the surviving spouse with the right in 
such: spouse to elect any option under the 
policy and also the right to withdraw the 
proceeds in whole or in part at any time. 
After the death of the insured, the spouse- 
beneficiary could exercise one of the alter- 
nate modes of settlement provided under 
the policy for her own benefit as primary 
beneficiary; and at the same time she could 
designate the contingent beneficiaries to 
whom the proceeds, unconsumed at such 
primary beneficiary’s death, would be paid. 
By so doing, no estate tax saving would be 
enjoyed at the death of the primary bene- 
ficiary. The unconsumed proceeds would 
then pass to the contingent beneficiaries 
but would be subject to Federal estate tax 
in the estate of the primary beneficiary. 

Only certain life insurance companies 
will permit the beneficiary, who elects one 
of the options under the policies, to desig- 
nate contingent beneficiaries to enjoy the 
undistributed proceeds available at the 
primary beneficiary’s death. For the names 
of such companies see Settlement Options, 
a Flitcraft Publication (6th edition), pp. 
32--33. 


There are other advantages in the pro- 
cedure suggested in (a) above: 


(1) It provides a method by which 
the dispositive equivalent of a power of 
appointment over the proceeds may be ar- 
ranged with those companies which will 
permit it, so that the tax benefits of the 
marital deduction will be enjoyed. 

(2) It prevents the proceeds, uncon- 
sumed at the primary beneficiary’s death, 


Excerpts from address before Boston Life Insurance 
and Trust Council, May 11, 1948. 


*New edition now available. 
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from becoming an asset in such benefici- 
ary’s estate, which wou'd result if such 
proceeds were directed to be paid to the 
estate itself. Not being an asset of the pri- 
mary beneficiary’s estate, such proceeds 
would be received by the contingent bene- 
ficiaries undiminished by administrative 
costs, executors’ commissions and counsel 
fees. They would be beyond the reach of 
the creditors of the estate unless the settle- 
ment arrangements were made by the pri- 
mary beneficiary under’ circumstances 
which would be construed as the equivalent 
of a transfer in fraud of creditors. 


(b) The proceeds could be left with 
the insurance company at interest only, 
with the right in the spouse-beneficiary to 
withdraw the proceeds in whole or in part 
at any time during life, with the uncon- 
sumed portion of the proceeds made pay- 
able to such spouse-beneficiary’s estate at 
death. The ultimate disposition of the pro- 
ceeds would then be controlled by the last 
will and testament of the spouse-benefici- 
ary. 


(c) The proceeds could be made pay- 
able in installments to the surviving spouse, 
her heirs or assigns for a term; or 


(d) the proceeds could be made pay- 
able in installments for a term to the sur- 
viving spouse, and upon her death, the 
commuted value of any unpaid installments 
would be paid in one sum to the estate of 
such spouse. 


(e) The proceeds could be made pay- 
able to the surviving spouse for life with 
no refund of the undistributed proceeds. 


(f) The proceeds could be made pay- 
able to the surviving spouse for life with 
a refund in a lump sum made payable to 
her estate, representing the difference be- 
tween the payments received by her and 
the amount of proceeds originally held by 
the insurance company. 





Whether the mode of payment is selected 
by an option exercised by the decedent or 
by the surviving spouse will be immaterial, 
so long as the provisions of Section 812 (e) 
(1) (G) are satisfied. 


ANNUITIES 


HERE the decedent during his life- 

time purchased an annuity contract 
on a joint and survivor basis under which 
the annuity was payable to him during his 
lifetime and was to continue thereafter to 
his widow for her lifetime, if she survived 
him, the value of the interest of the de- 
cedent’s surviving spouse in such contract 
at the death of the decedent will be in- 
cluded in his gross estate. A marital de- 
duction, however, will be allowed with re- 
spect to the value of such interest so pass- 
ing to the decedent’s surviving spouse, in- 
asmuch as the payments terminate at the 
death of the surviving spouse and no other 
person has an interest in the contract. 


Where the decedent during his lifetime 
purchased an annuity contract under which 
the annuity was payable to him during his 
lifetime but with a certain number of pay- 
ments guaranteed, and he dies before the 
total of such payments has been received 
by him, the estate tax implications depend 
upon the number of unpaid installments, 
guaranteed but not received, prior to his 
death. If the commuted value of the guaran- 
teed unpaid installments, or the refund 
payable, as the case may be, is to be paid 
to the surviving spouse and upon her death 
to her estate, a marital deduction may be 
obtained. 


If the decedent in his will directs the 
executors of his estate to purchase an an- 
nuity for the decedent’s surviving spouse 
for a term of years or for her life, no 
marital deduction will be allowed for the 
interest so passing to the surviving spouse. 
It is immaterial in such a case whether or 
not other persons have an interest in the 
contract. The decedent may direct his ex- 
ecutors to use one-half of his estate for the 
purchase of such an annuity for his wife, 
if this disposition of part of his estate is 
what he desires. In such case, however, the 
rest of his estate should then be left to his 
surviving spouse in such a manner that the 
marital deduction will be available. 
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LIFE INSURANCE FOR SURVIVING SPOUSE 


N the past, the purchase of life insur- 

by an applicant, the proceeds of which 
were intended to assist the executors in 
discharging their cash demands for debts, 
administration costs and taxes, seldom re- 
sulted in placing in force life insurance in 
an amount sufficient to meet all such needs. 
It is true that the effect of the 1948 Rev- 
enue Act is to lighten substantially the 
burden of Federal estate taxes in the case 
of a decedent who was married at the time 
of his death. However, at the same time, 
the estate of the surviving spouse will be 
increased by the property transmitted at 
death from the decedent to her under the 
marital deduction. : 

Upon the subsequent death of the sur- 
viving spouse, her estate will have pyra- 
mided upon it the property which passed 
to her from her deceased spouse and her 
total gross estate will be substantially in- 
creased, as will be the Federal estate taxes 
thereon. No credit for property previously 
taxed will be available to the estate of the 
surviving spouse for property which she 
received from her husband’s estate or by 


gift from him during his lifetime, even 
though she died only one day after him. 
The credit for property previously taxed 
under such circumstances was eliminated 
by the 1948 Revenue Act. 


The surviving spouse now becomes an 
important subject for life insurance. How- 
ever, the surviving spouse, as that term is 
here used, may be the wife or the husband. 
Life holds no assurance that one or the 
other of the spouses will survive despite 
the provisions of any _ well-thought-out 
estate plan. Therefore, the same need for 
cash to settle the husband’s estate in the 
event that he survives his wife continues 
to exist as heretofore; and, in addition, a 
new requirement for life insurance is pre- 
sented to relieve the tax burden of the wife, 
if she should be the surviving spouse. 


OKLAHOMA TRUST COMPANIES ASSOCIATION met 
on May 6 to hear a talk by A. N. Murphey, vice 
president, First National Bank & Trust Com- 
pany, Oklahoma City, on “Life Insurance 
Trends, Including Contest of Trust Agreements 
and the Effect of The Community Property 
Law Thereon.” 
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Marital Deduction in Stock 
Purchase Approach 


HE new marital deduction in the extate tax 

may open up an increased market for 
stock purchase insurance, Harry R. Schultz, 
of Mutual Life Insurance Co., Chicago, recent- 
ly told the Milwaukee C.L.U. chapter. 


Each partner or member of a close corpora- 
tion would want to leave his interest to his 
wife, so as to take advantage of the marital 
deduction. This would increase the probability 
that the surviving owners would have the 
widow in business with them and hence would 
increase the desirability of having insurance 
available to buy her out. The proceeds, if pay- 
able to her, would qualify for the deduction. 

Mr. Schultz discussed one where two stock- 
holders owned $100,000 on each other’s lives. 
This was inadequate but they did not indi- 
vidually have enough money to warrant pur- 
chasing the recommended additional $100,000. 
The suggestion was then made to have the 
corporation purchase $100,000 on the life of 
each stockholder, the original policies not being 
disturbed. Under one trust agreement, which 
included the corporation and the stock holders 
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as parties, provisions were made that in the 
event of the death of one stockholder, half the 
stock would be purchased by the surviving 
stockholder and the remaining half would be 
bought by the company as treasury stock. 


Another case mentioned by Mr. Schultz was 
of a type frequently encountered, where one 
stockholder has sons who, he thinks, might 
some day be in the business. In working with 
one of two brothers who were the owners of 
a close corporation, Mr. Schultz suggested a 
stock purchase plan to provide for the sale 
of the stock and to provide needed liquidity 
in the estate. However, the other brother, who 
had sons, objected. The case seemed hopeless 
but they agreed that they had complete faith 
in each other and wanted the survivor to have 
control of the business. 


Mr. Schultz suggested that only one-half 
the stock be purchased and in this way the 
surviving brother would have control of the 
business while the sale of half the decedent’s 
stock would furnish cash for taxes. Both 
brothers felt that one-half of the decedent’s 
stock holding was sufficient to offer opportun- 
ities to the sons even though technically a 
minority stockholder cannot demand any sal- 
aried positions. 


MARYLAND 
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Connecticut Bankers Public 
Relations Committee Reports 


HE value of public relations efforts 

on a state-wide basis have been proved,” 
stated Winthrop W. Spencer, Chairman of the 
Connecticut Bankers Association’s Public Rela- 
tions Committee in releasing the committee’s 
1948 report. 


The Connecticut program is the first state- 
wide public relations effort of its type under- 
taken by any state group of commercial banks 
in the country. It was financially supported by 
76 banks, representing 89.7% of association 
member deposits, during the past year. The 
program was activated last July, retaining 
the New Haven and New York public rela- 
tions firm of D. L. Parsons Company as coun- 
sel. 


The committee’s 1948 report of operations 
is divided into three major fields, (1) public 
relations efforts directed toward the Connec- 
ticut public, (2) public relations information 
efforts with commercial banks and (3) public 
relations assistance to individual banks and 
bank groups. In submitting the report, the 
committee pointed to the high degree of public 
rel&tions awareness and interest of the Con- 
necticut commercial banks as having made 
possible the program’s accomplishments dur- 
ing the year. 

Efforts directed towards the Connecticut 
public by the committee are reported as in- 
cluding school age banking education, public 
information efforts through the press, and con- 
tact work of the director with representatives 
of the State’s business and industry. The 
school age banking education efforts have been 
made through the Posterama program. It 
is currently in use in over 80% of the State’s 
classes in commercial and social science studies. 


Public relations information efforts with 
commercial banks have included the program’s 
periodic letter PEOPLE AND BANKING, two state- 
wide public relations conferences, and distribu- 
tion of various public relations publications. 
The committee also undertook a survey of 
Bank Salaries and Personnel Practices among 
Connecticut commercial banks, in which over 
93% of the banks in the state participated. 
Information on public relations was also made 
available to banks through local clearing house 
and regional banker association meetings at 
which the director spoke during the year. 

A series of six booklets written specifically 
for Connecticut commercial banks and design- 
ed to carry to the public the story of “How 
Does A BANK WORK” is being published and 
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distributed under the sponsorship of the com- 
mittee. Three booklets tell the story of com- 
mercial bank services and three are devoted 
to trust department functions. 


Two trial issues of PRESCRIPTIONS FOR GOOD 
PuBLIC RELATIONS, containing specific cus- 
tomer relations messages presented in cartoon 
form, were offered for individual banks’ dis- 
tribution to employees by the committee. These 
issues are forerunners of the employee public 
relations publications which the committee is 
considering for distribution during the next 
year. 


Recommendations made by the committee for 
the 1948-49 program included: 


(1) Institution of more comprehensive cov- 
erage of public opinion molders through the 
development of factual case histories and 
specific statistical information dealing with 
commercial banking’s functions and community 
services. 


(2) Continuance of the school age banking 
education efforts. ‘ 5 


(3) Sponsorship of public relations con- 
ferences in localized areas of the state, and 


(4) Continuance of the studies on Bank 
Salaries and Personnel Practices. 


Ohio Public Relations Session 


OR the first time in its history, the annual 

meeting of the Ohio Bankers Association, 
held in Columbus, Ohio, May 26-27, had on 
its program a session devoted to a discussion 
of Advertising and Public Relations in banks. 
The original idea of this Public Relations and 
Advertising Clinic occurred last fall during 
a P. R. Committee meeting in Columbus. 


Preliminary announcement from the Asso- 
ciation offices included a reply card for indi- 
cating interest in the meeting and - specific 
questions on Advertising or Public Relations. 
Receiving gratifying response the Committee 
set up a program. 


C. W. McBride of West Salem, the Associa- 
tion president, made introductory remarks fol- 
lowed by a 10-minute talk on the use of 
“Posterama” material in the public schools by 
A. I. Kidston of The Dollar Savings and Trust 
Company, Youngstown. The meeting was then 
turned over to panel members, all from Ohio 
banks, who discussed the submitted questions. 

The meeting was under the supervision of 
the Public Relations Committee, Chairmanned 
by Herbert J. Wills of Central National Bank 
of Cleveland, and is tentatively scheduled as 
an annual feature of the conventions. 





N. Y. Public Relations School 


PPLICATIONS already exceed the stu- 
dent limitation of 85 which had been set 
for the fiest School of Public Relations to be 
conducted by the New York State Bankers As- 
sociation in co-operation with Syracuse Uni- 
versity, July 26-31. 
The school consists of three annual resident 
sessions of one week each at the college. 


Courses for the first year and Faculty mem- 
bers will be: 

Fundamentals of Public Relations — Dr. M. 
Lyle Spence, dean of the School of Journalism 

Psychology in Public Relations — Dr. Harry 
Hepner, professor of psychology. 

Public Speaking — Cyril F. Hager, profes- 
sor of speech 

Effective Writing — Howard T. Viets, pro- 
fessor of business writing and Howard Mur- 
phy, assistant professor 


Essentials of Advertising — Dr. James W. 
Scott, professor of marketing 


Customer Relations — Dr. Joseph H. Mor- 
row, associate professor of business education 


Press Relations — Dr. Douglas Miller, di- 
rector, bureau of public relations. 


Introduction to Radio — Kenneth G. Bart- 
lett, director of the radio workshop and dean 
of University College. 

Analysis of Public Opinion — Dr. Herman 
C. Beyle, professor of political science 


Community Relations — J. E. Drew, asso- 
ciate director of public relations, National As- 
sociation of Manufacturers. 


Curriculum for Financial Public Relations 
Association School 


FINANCIAL PUBLIC RELATIONS ASSOCIATION 
will hold its first School of Financial Public 
Relations August 16 to 28, at Northwestern 
University, downtown campus. The first year 
curriculum includes: Applied psychology; Ef- 
fective Use of Words, Semantics; Effective 
Speaking; Salesmanship; Advertising; Devel- 
opment of New Business; Publicity; Case His- 
tories in Bank Public Relations; Development 
of Public Relations Policy; Development of 
Public Relations Program; Organization of 
Public Relations Department; Techniques of 
Public Relations. Registrations are limited 
the first year of operations to 50 members of 
FPRA. Total cost for the two weeks course, 
including board and room, has been set at 
$200 per enrollee. 
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Survey of “Open House” Programs 


HEN industry holds open house, “gates” 

up to 30,000 visitors per day to plants 
and factories are reported, according to an 
analysis of industry’s “open house” programs 
which has just beeh completed by the National 
Industrial Conference Board. 


Almost 7% of nearly 3,500 companies state 
that they are now conducting “open house” 
programs, according to another recent study 
of personnel activities made by the Board. The 
percentage of manufacturing companies that 
are engaged in such programs “is only slightly 
greater” than in the nonmanufacturing group. 
“As probably would be expected,” the study 
points out, “the figures show that the practice 
is more prevalent among the larger companies 
than the smaller, but even among those with 
fewer than 250 employees there are some that 
hold open house.” 


The completion of new buildings or plants 
has been the inspiration for the open house. 
Anniversaries have also provided the occasion 
for open-house programs. Most, however, that 
have inaugurated open-house programs within 
the last two or three years have built them 
“around no particular event but in response 
to a desire to have employees, their families 
and friends and members of the community be- 
come better acquainted with the company. © 


The majority of open-house programs are 
limited to a single day, although some extend 
over two or three days and even longer. If the 
plant is open to visitors for more than one 
day, the first day usually is reserved for em- 
ployees’ families, with the public invited later. 
Most company executives feel that “the foster- 
ing of better community relations begins with 
the employee’s family, and if only one group 
is to be reached attention should be focused 
there.” 


Refreshments at open-house programs are 
usually kept simple — “the kind that can be 
served without dishes and a minimum of ser- 
vice.” Often the refreshments are served in 
the plant cafeteria, which affords an opportun- 
ity for the visitors to see that part of the 
plant. Or the refreshments may be served in 
the employees’ recreation room or clubhouse. 
While some companies provide refreshments en 
route, so that the visitors may have a chance 
to rest, the more general practice is to 
serve the refreshments at the end of the tour. 


The “alacrity” with which guests accept in- 
vitations to open-house programs and the let- 
ters received afterward demonstrate to a large 
number of companies that “this is an eminent- 
ly worthwhile undertaking.” 
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@ The steel industry in general, and the 
United States Steel Corporation in par- 
ticular, is very much like a custom tailor. 
Every order of steel is just as much made to 
measure, for its particular use, in composi- 
tion, shape and size, as the clothes we wear. 
And its sale is just as subject to the needs 
and taste of the individual consumer. 


There are 90 or more different steel- 
consuming industries. Each one of them 
has its own requirements and seasonal 
peaks of demand. These industries, in turn, 
depend on such unpredictable variables as 
the weather, our foreign relations, the gen- 
eral, national and international economic 
picture, and most of all, on the widely fluc- 
tuating buying habits of the public. 

Yes, in the steel industry, the buyer calls 
the tune. And whether the tune is fast or 
slow, urgent or not, the steel-maker must 
be ready to fill orders to exacting require- 
ments on short notice. 

Constantly striving to find ways and 
means to cope with this problem, and to 
keep production rolling at a more even 
pace, is one of the important activities of 
the industrial family that serves the nation 
... United States Steel. 


United States Steel Corporation Subsidiaries 
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STUDENT BENEFACTOR, MICHIGAN STYLE 


A Testament of Confidence in Youth 


EDWARD M. HEFFERNAN 
Trust Officer, Ann Arbor Trust Company 


N the year 1975 a Michigan undergrad- 
Hicete will ask his father, an alumnus of 
the Class of 1948, just what he knows about 
Crapo Cornell Smith. He has heard only 
vaguely about this person who established 
one of the nation’s largest bequests—in ex- 
cess of $1,000,000—for gifts and scholar- 
ships to worthy students. 


The father then recalls the circumstances 
surrounding Smith’s death and the explicit 
directions in his will: “I particularly charge 
‘The Regents’ to endeavor to avoid undue 
publicity concerning the existence of this 
Fund and its availability to selected stu- 
dents.”” He proceeds to relate to his son the 
story, which now has become almost legend, 
of one of the greatest benefactors of stu- 
dents at the University of Michigan. 

The noted alumnus of the University’s 
Law School was a bachelor and spent the 
last eleven of his eighty years of life in a 
single room at the Michigan Union. Con- 
trary to popular belief of what a millionaire 
should look like, Smith was an unimpressive 
figure, both in stature and appearance. His 
dark, leathery skin and sharp features, 
which were accentuated by his bushy, snow- 
white hair, did not belie his octagenerian 
status. Despite the fact that he once lived 
in the luxuries of a nineteenth-century De- 
troit town-house with its retinue of serv- 
ants, imported china, priceless silver and 
fine horses and carriages, he pursued a life 
of austerity at the Union. 


It was in 1937 that Smith made the 
decision to move to Ann Arbor, the home 
of the University. In the course of several 
conversations with University President 
Alexander G. Ruthven, he mentioned that 
he was “tired of living in a big city.” It 
was President Ruthven who suggested that 
he “give the community a trial by living in 
the men’s student center.” Shortly there- 
after he registered approval of his new 
living quarters and President Ruthven 
made the necessary arrangements to per- 
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mit Smith to live there on a long-range 
basis, contrary to the regulations of the 
Union. Smith continued his residency there 
even during the war years when the Union 
was almost a military post. 


CONFIDENCE IN YOUTH 


HE unassuming, prim and_ reserved 

bachelor, who was a retired lawyer, 
spent most of his time exercising his keen 
sense of observation on the many students 
and their activities in and around the 
Union. His very nature failed to attract 
students to him and even those who did 
notice him never realized that he was a 
wealthy man, nor did they suspect that 
their actions were building up Smith’s 
faith and confidence in Michigan students 
for generations to come. This confidence is 
reflected in these words from his will: 

“I do not wish the legal obligation to re- 
pay to weigh so heavily as to discourage 
or handicap them in their further progress. 
I wish that said loans should be made more 
on the basis of character and prospects of 
success in life, and the obligation to repay 
mainly to rest on the appreciation of a suc- 
cessful person of good character for the 
help received, and the realization that when 
repaid, the money thus returned to the Fund 
can be used many times in succession to like- 
wise help other worthy young men and 
women.” 


He also evinced considerable interest in 
the many students who were working at 
the Union. Occasionally he would ask the 
desk clerk or the manager the name and 
salary of a student whom he had observed 
waiting on tables, operating the elevators 
or doing general clean-up work. He also dis- 
cussed ‘this observations from time to time 
with the University’s President. These 
working students undoubtedly had consid- 
erable bearing on his decision to aid young 
people in their quest of a higher educa- 
tion. His deep understanding of human na- 
ture is revealed in the following: “I rec- 
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ommend that private inquiry or close ob- 
servation, rather than competitive exam- 
inations, be used as the basis of making 
such selections.” 


Further evidence of his faith in the youth 
of the country is shown in one sentence of 
the will: “It is not my desire that any por- 
tion of the Fund should be used by, or 
made available to anyone seeking a post- 
graduate degree other than an initial pro- 
fessional degree after having obtained a 
collegiate degree.”’ The will continued, “Ex- 
ceptional ability and extraordinary pros- 
pects for further progress or illness, mis- 
fortune or accident to such selected stu- 
dent should be sufficient reason to increase 
the sums made available to him or her.” 


“FINDING” THE ESTATE 


HE University announced the creation 
§ pe the Trust Fund and the findings of 
the co-administrators of the estate, Presi- 
dent Ruthven and the Ann Arbor Trust 
Company, through Ear] H. Cress, President, 
that the assets were in excess of $1,000,000. 





The latter came as a complete surprise as 
hardly anyone knew that Smith was a 
millionaire, not even President Ruthven, 
one of the few people with whom he is 
known to have discussed his affairs and 
plans. When the facts were disclosed, Uni- 
versity faculty, employees and students, as 
well as the townspeople, were heard to re- 
mark, “Why, of course, I remember seeing 
that person around, but I’d never have 
guessed 


The exact size of the estate was not 
known for some time after Smith’s death 
in the University Hospital on March 4th 
of this year. Even the will itself was not 
found by the Ann Arbor Trust Company, 
acting as Special Administrator, for sever- 
al days following his decease. It was discov- 
ered. among many other papers in his room 
at the Union. Smith apparently never de- 
stroyed or disposed of anything which came 
into his possession, as among his belong- 
ings were hundreds of business solicitation 
letters, a horde of paper napkins, a large 
box of sugar cubes—and every issue of 
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“The New York Times” for the past eleven 
years. 

The search then was started to uncover 
all assets for the University, as the sole 
beneficiary. In one remote spot in his room 
were found the keys to two safety deposit 
boxes which, in turn, revealed thousands of 
dollars of bonds and stocks, as well as un- 
cashed dividend checks and bank books 
covering deposits of other thousands of dol- 
lars located in many cities in the East and 
the Middle West. 

The biggest single “find” also came from 
his room at the Union, where more than 
$600,000, represented by other stocks and 
bonds, were discovered in an almost-forgot- 
ten closet, hidden behind the room’s furn- 
ishings. The location and condition of the 
assets in the estate were typical of the 
life which he was known to have lived 
during his last eleven years. 


INHERITANCE OF EDUCATION 


MITH was born in Detroit on May 22, 
Pisece, the son of a none too successful 
lumberman. He was graduated with a 
Bachelor of Arts degree from Harvard 
University in 1891. After receiving his 


‘Providing thoroughly 
modern trust services 
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Law Degree from Michigan he practiced law 
in Boston and Detroit for several years. 


His grandfather, Henry H. Crapo, was 
the founder of the family fortune and was 
Governor of the State of Michigan from 
1864 to 1868. Crapo, a very successful 
lumbering man, also was deeply interested 
in education. He was a self-educated man 
and the story is frequently told about the 
time that he needed a dictionary and had 
no money to buy one. So he made one. 


W. K. Kelsey, well-known historian on 
the State of Michigan, relates that when- 
ever young Crapo encountered in his read- 
ing a word whose meaning he did not 
know, he wrote it down, and then tried to 
puzzle out its definition from the context. 
When he had listed a number of these 
words which baffled him, he walked into 
New Bedford from his nearby farm home 
and looked them up in a library. 

It is very appropriate that this same pro- 
found interest in education should have 
carried down through two generations to 
Crapo Cornell Smith, who has given it 
concrete expression in the form of this 
Trust Fund to help worthy young people 
to obtain a higher education for genera- 
tions not yet born. 


Turning to his student son, the alumnus 
father will say, “And you, too, son can now 
appreciate the assistance which Crapo 
Smith has given you in acquiring a college 
education.” 


THE NEW YoRK COMMUNITY TRUST paid out 
$103,695 in charitable appropriations during 
the first quarter of 1948. The Trust’s cumula- 
tive outpayments since 1924 now aggregate 
$6,459,635. 
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PENNSYLVANIA TRUST CONFERENCE 


New Tax Law, Operating Suggestions Feature Program 


F we do not stop from being enacted, 

laws which provide promiscuously for 
the appropriation of more and more money 
for Federal and State-wide functions, we 
cannot stop the enacting of laws to provide 
for new taxes, or increased rates of taxes, 
to furnish the funds to support the newly 
created or expanded bureaucratic func- 
tions,” asserted Sidney D. Kline in opening 
as Chairman of the annual meeting of the 
Trust Section, Pennsylvania Bankers’ As- 
sociation, held at Atlantic City on May 20. 
Mr. Kline is president of Berks County 
Trust Company, Reading. 


“If we in trust business are not vocal in 
our thinking on this problem, we will be 
permitting laws to be passed which must 
inevitably result in higher taxation. Thus, 
the income return we can pay to our bene- 
ficiaries is diminished. This ultimately 
could result in the extinguishment of the 
concept of private property. It will do us 
no good to improve our handling of trust 
business and have the corporate fiduciary 
idea accepted almost universally, if we 
find that there is no private property left 
for us to administer,” Mr. Kline concluded. 


SECTION ACTION 


HE Executive Committee recommended 
= of an outstanding series of direct 
mail advertising copy which has been pre- 
pared under the sponsorship of the Corpor- 
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ate Fiduciaries Association of Philadelphia. 
The Pennsylvania Bar Association has 
agreed to pay one-half of the cost of cre- 
ating the copy and making the printer’s 
plates available for banks throughout 
Pennsylvania, provided the Trust Section 
would pay the remaining share of the cost. 
The recommendation was adopted. 


The Section passed a resolution asking 
the Federal Reserve Board to revise its 
common trust funds regulations to permit 
participation up to $100,000 by individual 
trusts. The present limit is $50,000. The 
resolution called for aid of the American 
Bankers’ Association Trust Division in 
this connection. 7 


Another resolution requested the A.B.A. 
complete its manual on trust operations 
which has been delayed because of a ques- 
tion on tax treatment of reserves on funds 
consisting of real estate mortgages. 


REVENUE ACT OF 1948 


HE Revenue Act of 1948 may be ex- 
‘toa to have far reaching effects on 
trust customers and trust business, accord- 
ing to Robert D. Ferguson, vice-president 
in charge of trusts at Peoples First Na- 
tional Bank and Trust Co., Pittsburgh, re- 
porting as Chairman of the Section’s Com- 
mittee on Law of Decedents Estates and 
Trusts. Although some feel that the changes 
will have an adverse effect on trust business, 


NEW OFFICERS OF TRUST SEC- 
TION. PENNSYLVANIA BANK- 
ERS ASSOCIATION — Left to 
right: Chairman, Louis W. Van 
Meter, who is vice president, 
Provident Trust Co., Philadelphia, 
being congratulated by retiring 
chairman Sidney D. Kline, pres- 
ident of the Berks County Trust 
Co., Reading; vice chairman, Ray 
W. Steber, trust officer, Warren 
Bank & Trust Co., and secretary- 
treasurer Robert U. Frey, elected 
for his 33rd term, assistant treas- 
urer, Pennsylvania Company for 
Banking and Trusts, Philadelphia, 
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a study of the provisions of the Act in- 
dicates, in Mr. Ferguson’s opinion, that: 


1. If the surviving spouse is to enjoy the 
protection of the whole estate, a trust is 
essential to take full advantage of the 
tax saving when both estates are con- 
sidered. 

. The tax savings provided by the Act in 
many cases are not of sufficient import- 
ance when both estates are considered to 
justify a change in a well planned estate. 

. The protective advantages of a trust, the 
investment know-how of the trustee and 
the flexible arrangements for the hand- 
ling of family affairs provided by a trust 
remain unchanged. Indeed the Act pro- 
vides certain elements of flexibility which 
were not available under.the former tax 
law. 


Mr. Ferguson summarized the effects of 
the changes in the income tax law as fol- 
lows: 


1. The right to divide income between hus- 
band and wife for tax purposes elimin- 
ates one of the compelling reasons for 
outright gifts or gifts in trust from the 
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husband to the wife for the purpose of 
reducing the husband’s income for tax 
purposes. 

. The savings provided by the law should 
permit the accumulation of capital for 
investment which over a period of time 
will result in additional trusts or in an 
increase in the size of estates. 


Turning to the gift tax provisions of the 
law, Mr. Ferguson remarked that “the 
advisability of a husband or wife making 
gifts to the other spouse should be care- 
fully considered since there is a much 
greater likelihood under the Act of gifts 
being considered as made in contemplation 
of death. Heretofore the gift was frequently 
held not to be in contemplation of death 
where made for the purpose of reducing in- 
come taxes. Since this purpose has been 
eliminated under the new law, it seems 
probable that gifts will be carefully scrut- 
inized as being made for the purpose of 
reducing estate taxes. If the gift is held 
to be in contemplation of death the value 
of the gift will be considered as part of 
the marital deduction for estate tax pur- 
poses and there may be circumstances un- 
der which no credit will be received for the 
gift tax paid. 

After reviewing the estate tax changes, 
Mr. Ferguson noted that the deduction for 
property previously taxed in a _ spouse’s 
estate, until now allowed where the death 
of the surviving spouse occurred within a 
five year period, is no longer available 
under the new Act. “This is one of the 
most important factors in advising a trust 
for the wife since, if property in excess 
of the allowable marital deduction is given 
her outright, it will be fully taxed in her 
estate whenever she dies, whether one year 
or ten years after the death of the hus- 
band.” 


Among the practical considerations in 
the adjustment of trust business. to the 
provisions of the new Act, Mr. Ferguson 
cited the following: 


1. Trust Companies have a duty to their 
customers, and particularly to such cus- 
tomers as have appointed the bank as 
executor of their estates, to call to their 
attention the possibility of tax savings 
available under a properly planned estate 
and properly drafted will. While it is im- 
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portant that prompt attention be drawn to 
the provisions of the Act, it is also import- 
ant that haste be made slowly until the 
regulations are promulgated by the Treas- 
ury Department. 


2. The estate tax provisions without ex- 
planation are confusing to the lay mind. 
The banker or trust man informed as to 
these provisions will find the opportunity 
through service to the customer of de- 
veloping additional trust and estate busi- 
ness. 


3. Experience to date indicates that many 
mistakes may be made in planning for the 
disposition of customers’ property unless 
complete financial information is made 
available. This should include not only the 
financial status of the husband, but also 
the financial status of the wife. A review 
of insurance policies and property held by 
the entireties is essential to complete the 
picture. No adequate determination of the 
extent to which the marital deduction should 
be used can be made unless the overall tax 
picture of the husband and wife is con- 
sidered. 


4. Where both spouses have substantial 
assets the difference in the tax rate ob- 
tained by taking advantage of the marital 
deduction may be negligible. It would be 
folly to upset a sound estate plan in order 
to affect a minor tax saving. 


5. There will be instances in which the 
tax advantages given by the Act will be 
out-weighed by serious offsetting disadvant- 
ages. For illustration, property passing to 
the wife under the marital deduction will, 
if not consumed by her, be subject to estate 
taxes, to administration costs and _ to 
Pennsylvania Inheritance taxes at her 
death. 

6. It cannot be assumed that the use of 
the full marital deduction will be justified 
in every case. The result in such a case 
might be that the overall taxes in both 
estates would be larger. On the other hand, 
the wife would have the use during her 
lifetime of funds which would otherwise 
have been paid out as taxes in the hus- 
band’s estate. In some cases the earnings 
on the increased fund will more than offset 
the additional taxes in the wife’s estate. 


7. The whole tone of the new Act leads 
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toward flexibility in trusts since part of 
the estate may now be disposed of by 
general power of appointment by the wife 
without a duplication of taxes, and since 
the wife may now be given the right to 
withdraw principal from the portion pass- 
ing under the marital deduction instead of 
lodging discretion for principal withdrawal 
in the trustee as was frequently necessary 
under the previous law. This eliminates the 
problem of the wife who is unhappy about 
a trust on the ground that she is given 
no control of her husband’s property. 


8. Problems of trust administration will 
be increased under the new Act. Estate Tax 
returns will be more complicated and ac- 
counting in the Orphans’ Court will un- 
doubtedly be more difficult. Closing of 
estates may be delayed. For illustration, 
many wills may contain provisions referring 
to “one-half of my adjusted gross estate” 
as being the amount which will pass under 
the marital deduction portion. This would 
necessitate the final settlement of Federal 
Estate taxes before the exact amount of 
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distribution under the will could be deter- 
mined. 


TRUST BUSINESS IN PENNSYLVANIA 


ENNSYLVANIA’S trust companies, 
ype and State chartered, show 
ratios much in excess of national averages, 
but there is still great room for further 
development of corporate trust service, Gil- 
bert T. Stephenson, director of trust re- 
search of the Graduate School of Banking, 
told the Section. Mr. Stephenson suggested 
that a commission be created, as has been 
done in several other States, to study the 
trust business of the State in its entirety, 
cooperating with trust research department 
and the A.B.A. Trust Division. 


Relating Pennsylvania figures to the 
national data, Mr. Stephenson reported 
that: 

Pennsylvania has 1,023 banks and 387 
trust companies (as of 1947) and is the 
leading State in the country in number 
in both classes of institution, with one 
trust institution to every 2.6 banks, as 
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compared with one to five in the entire 
United States. 


The 1,023 banks had deposits of $10.5 
billion, while the personal trust assets in 
the 387 trust institutions amount to $4.7 
billion. This is $1 in trust assets for every 
$2.22 of bank deposits, while in the United 
States the ratio is $1 to $4. 


The range of size by trust assets is us 
follows: 


Under $1,000 
Under $10,000 
Under $100,000 
Under $500,000 
Under $1,000,000 . 
Under $5,000,000 
Under $10,000,000 
Over $10,000,000 


The 221 Pennsylvania institutions with 
personal trust assets under $1,000,000 
represent 57% of Pennsylvania trust insti- 
tutions, compared with a national average 
of 66%. 


The 15 over $50,000,000 institutions do 
79% of the trust business, compared with 
the national average of 80%, and the nine 
over $100,000,000 do 70.5%, compared with 
the national average of 71.5%. 


Mr. Stephenson reported that there is 
not a person in Pennsylvania more than 50 
miles distant from a trust institution, and 
suggested study of whether the number of 
trust institutions in the State may be 
needed, and, assuming that they are, 
whether the potential trust business has 
been developed properly. 


“Where a trust institution has been in 
operation 15 or 20 years and still is very 
small and unprofitable, the management of 
the bank should face the issue of closing 
its trust department squarely and do 
courageously what its judgment dictates,” 
Mr. Stephenson declared. “Wherever the 
trust business of a given bank or trust 
company,” he said, “has been developed 
equally with its banking business, and the 
trust department has been in operation 
long enough, which usually means 15 to 20 
years, for its nominations under wills to 
mature into executorships and trusteeships 
by the death of testators, its trust property 
first equals then exceeds its bank deposits. 
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“This is no more than is to be expected, 
for, whereas bank deposits represent only 
current, liquid wealth, trust assets repre- 
sent wealth of all kinds, liquid and non- 
liquid, current and accumulated, real and 
personal. 


“If a $10,000,000 bank, after having 
been engaged in the trust business 15 or 
20 years, finds it has only a $1,000,000 
trust department, it should ask itself why 
it is so small compared with our banking 
department.” 


Mr. Stephenson criticized the banks which 
run “sideline trust departments,” saying 
that poor service involves risks. He urged 
that trust departments insist on the parti- 
cipation of senior executives and directors 
in trust department direction and super- 
vision, and that the trust committee be rep- 
resentative of the best directors and their 
names published on the bank’s statement 
as an assurance to the public that the 
bank is giving its trust accounts the best 
possible judgment. 

OPERATING SUGGESTION MEMOS 


“Suggestion Memos” were 


WO new 
"sane to the seven previously prepared 
and distributed by the Committee on Trust 
Department Operations, of which George 


C. Robinson, trust operations officer of 
Fidelity-Philadelphia Trust Co., is chair- 
man. 

Suggestion Memo #8, entitled “Account- 
ing for Worthless Securities,” describes a 
system for controiling worthless securities, 
while at the same time keeping them sep- 
arate and apart from the regular assets 
records maintained in a fiduciary account. 


The efficient use of microfilming for trust department 
records will be facilitated by the speed and simplic- 
ity of a new type of motor-driven reader developed 
by Remington Rand Inc. An inexperienced operator 
can load the unit, known as the Film-a-record Reader- 
Desk, and locate any image on a 100-foot roll of 
indexed film in less than 60-seconds without leaving 
her chair. 


Suggestion Memo #9, is entitled ‘“Ac- 
counting for Common Trust Funds.” Ac- 
cording to Mr. Robinson, this is one of 
the most complete outlines as yet prepared 
describing accounting methods for common 
trust funds. Eight standard accounting 
forms required to operate a common trust 
fund accounting system are explained in 
this suggestion memo. Since very small 
quantities of these forms would be required. 
in the operation of any one Common Trust 
Fund and the cost of printing would, 
therefore, be prohibitive in the case of the 
average common trust fund, the Commit- 
tee has arranged with the Keystone Index 
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Card Company of Philadelphia to carry 
these forms in stock, at reasonable cost. 
The Committee feels that this will better 
enable the smaller and medium-sized trust 
‘departments to avail themselves of the 
advantages of common trust funds. 


COMPENSATION AND COSTS 


RUSTEES are awaiting with great in- 
"ices the decision of the Orphans Court 
of Philadelphia County in Estate of Ella 
Williamson, reported Robert A. Wilson, 
chairman of the Committee on Costs and 
Charges. Mr. Wilson, who is vice-president 
of The Pennsylvania Company for Banking 
and Trusts, Philadelphia, stated that this 
case involves the two important questions 
of (a) allowance of compensation at the 
time of filing an interim accounting and 
(b) allowance of compensation when a 
trust has terminated where the trustee 
has also acted as executor and exceptional 
circumstances do not prevail. 


The members of the Committee are in 
agreement that a questionnaire should be 
sent to all members of the Trust Section to 
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determine how many trust institutions in 
Pennsylvania have adopted cost accounting 
systems and whether their trust depart- 
ments operate at a profit or a loss. It is 
beblieved that a revised edition of the 
A.B.A.’s “Guide to Trust Fees and Rec- 
ommended Cost Accounting System” will 
be available for distribution by the end 
of this year and it would appear advisable, 
particularly for the sake of uniformity, to 
adopt this system in Pennsylvania rather 
than to suggest a local one, Mr. Wilson 
concluded. 


SUGGESTED REMEDIES 


HE Committee on Smaller Trust De- 
{porters is preparing suggestions to 
correct the difficulties of operation uncov- 
ered by the Committee’s survey last year,* 
reported Charles F. Borgel, trust officer, 
The First National Bank of York. 


(a) Efforts will be made to show to any 
bank contemplating the acquisition of trust 
powers the difficulties which arise when 
no study is made of the need for such 
departments. 


(b) The Committee hopes to show that 
a large part of the present difficulty stems 
from lack of capable help and supervision 
and that if the bank plans on continued 
operation of the department and increasing 
its size, this condition must be corrected. 


(c) It also intends to bring the trust 
department to the realization that the ac- 
ceptance of unprofitable business and the 
splitting of fees with co-fiduciaries can 
only result in a loss from the operation of 
the department and a lowering of the 
quality of trust services. 


The Committee hopes “to obtain the name 
of the officer in each bank operating a 
small trust department, who is the indi- 
vidual who either makes or recommends 
the policy for the department. We will then 
submit the information which we have ac- 
cumulated thus far, arranged in an easily 
read manner, with the suggestion that if 
the bank desires any additional information 
we will submit it to them. We will then 
follow this with a series of meetings in 
the respective groups to which the officer 


*See report by Chairmam Steber, Jan. 1948 Trusts and 
Estates 74, 
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will be invited and have a member of this 
committee address them and discuss the 
facts submitted to them.” 


“A weak and poorly managed department 
can only result in eventually bringing about 
a bad reaction for the bank and possible 
loss to its stockholders and the people of 
the community, for trust service of the 
banks in any community is often judged 
by the results of the poorest department,” 
Mr. Borgel concluded. 


LIST OF LEGALS 


N arrangement has been entered into 
Awa the Standard & Poor’s statistical 
service to supply lists of bonds and pre- 
ferred stocks which qualify as legal invest- 
ments under the 1947 “Prudent Man” Act, 
it was reported by C. L. Keister, Chairman 
of the Committee on Trust Investments, 
and vice-president of Dauphin Deposit 
Trust Company, Harrisburg. Copies of the 
first edition, expected to be ready June 15, 
will be mailed to all Trust Section members, 
and additional copies will be available at 
small charge. Revisions will be published 


monthly, and the lists will be limited to 
larger issues of general marketability. 


The contract provides for mail consulta- 
tion by members of the P.B.A. with the 
Standard and Poor’s statistical service on 
the legality of issues not on the master 
list, and a listing of the tax status of each 
issue under the personal property tax, Mr. 
Keister added. 


The newly elected officers of the Trust Sec- 
tion are: Chairman: Louis W. Van Meter, 
Provident Trust Co., Philadelphia; Vice Chair- 
man: Ray W. Steber, Warren Bank & Trust 
Co., Warren; Secretary-Treasurer; Robert U. 
Frey, Pennsylvania Company for Banking & 
Trusts, Philadelphia. Executive Council mem- 
bers: Kenneth B. Crawford, Northern Trust 
Co., Philadelphia; J. K. Wambold, National 
Bank of Chester County & Trust Co., West 
Chester; Samuel T. Rockafellow, Easton 
Trust Co.; Malvin F. Gstalder, First National 
Bank, Williamsport; Paul L. Ellenberger, Cap- 
ital Bank & Trust Co., Harrisburg; Fred N. 
Scully, Moxham National Bank, Johnstown; 
L. M. Campbell, Oil City National Bank; E. 
Alexander Hill, Mellon National Bank & Trust 
Co., Pittsburgh. 
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NEW BUSINESS NOTES 


Speaking 
of 
Remodeling . . . 


How About Your Will? 


Illustration in recent mailing piece of 
Fidelity-Philadelphia Trust Co. 


MAILING List Note — The early summer 
should provide a good time to revise trust and 
bank mailing lists. American have always been 
noted for their mobility, but the job of thor- 
ough-going review of mailing lists is more 
necessary than ever, since many have not had 
more than casual revision since before the 
war. Most startling proof of the perishability 
of such lists is the recent report of the Bur- 
eau of the Census that, since the 1940 census, 
50% of the population has moved, of which 
about twenty-five million are now located in 
a different state or county. 
a 

“You SHouLD HAve A WILL” appears in the 
April issue of Landmark, published for em- 
ployees of the Land Title and Trust Company, 
Philadelphia. Melville E. Ambler, assistant 
secretary, writes that hospitalization, insur- 
ance, pension and social security are not 
enough protection for the family — “you 
should have a will.” The employees are in- 
vited to discuss the matter with the Bank’s 
general counsel. 


If you have 4-* 


—you have an estate 


Illustration in newspaper copy of Peoples 
First National Bank & Trust Co., Pittsburgh, 
featuring small estates. 
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TWENTY-FIVE OFFICERS AND NEW BUSINESS MEN, 
representing banks and trust companies in all 
parts of the country, convened in New York 
on May 24, 25, and 26 for a three-day training 
session conducted by Kennedy Sinclaire, Inc. 
The special session was a refresher course for 
trust men previously trained in Kennedy Sin- 
claire’s Trust Solicitation Training Course. Its 
purpose was to show how estate planning 
methods should be adopted to the Revenue Act 
of 1948. At the conclusion of the course, those 
attending were provided with specially pre- 
pared material for use in the solicitation of 
new trust business. Kennedy Sinclaire will 
hold a complete trust solicitation and estate 
planning course in June. 


IRVING TRUST COMPANY of New York has in- 
augurated a series of Trust Bulletins as a 
mailing piece to customers and prospects. En- 
titled “How to do more for Your Family,” the 
first leaflet deals with methods of taking ad- 
vantage of the estate and gift tax savings 
under the 1948 Revenue Act. 


New type of display frame being used by 
The Plainfied (N. J.) Trust Company, in its 
current advertising campaign. These frames, 
which are set on the walls of safe deposit 
booths, combine maximum display effective- 
ness with maximum ease of handling and were 
developed especially for the trust company by 
Kennedy Sinclaire, Inc., New York advertising 
agency. 
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CONNECTICUT TRUST CONFERENCE 


Expenses - Investments - Taxation 


REVISED and greatly improved sta- 
tistical report covering operating ex- 
penses of trust departments of New Eng- 


land banks has been developed by the Fed- ' 


eral Reserve Bank of Boston, it was re- 
vealed by Luther Hoyle, research assistant 
of the Boston bank, in a speech before the 
Annual Trust Conference of the Connecti- 
cut Bankers’ Association, held in New Hav- 
en on May 11. 


Designed to give each participating bank 
a chance to compare its trust operating 
expenses with an average for other similar 
banks in the region, a new form carefully 
defines uniform methods of reporting some 
17 items of income and expense. Previous- 
ly, no method had been prescribed to elim- 
inate variations between the _ reporting 
banks in allocations of expenses. The new 
method is largely the product of suggestions 
of the trust officers of interested banks and 
is believed to be the first such project de- 
veloped anywhere in the country. It is be- 
lieved that the uniformity of the new 
reporting system will give expanded signi- 
ficance to the survey, Mr. Hoyle said. 


Mr. Hoyle emphasized that all detail fig- 
ures of reporting banks are confidential 
and that only averages are released to the 
banks. Forty-six trust departments of New 
England banks are participating in the 
survey which is limited to banks which 
had gross trust department earnings of 
$20,000 or more in 1947. 


(Although preliminary figures were 
available, at the time of the Conference, 
the Federal Reserve Bank did not make 
public the results of its survey until 
June 3 to allow them ‘to be rechecked and 
shown to the cooperating banks. See page 
484 of this issue for release on data.) 


INVESTMENT POLICY 


T was the hybrid vigor of the American 
| lbsinn and our free institutions not our 
natural resources—which are diminished— 
that gave us our wealth and our might, 
asserted Raymond Rodgers, Professor of 
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Banking at the School of Commerce, Ac- 
counts & Finance, New York University. If 
this is so, “you can have no reservations on 
the future of America. You can invest with 
every confidence in the long-time trend,” 
Professor Rodgers told the Conference dele- 
gates. 


Some consumer pipelines are beginning 
to overflow, according to Professor Rodgers 
who opined that the post-war price break 
appears to be eighteen months overdue, 
constituting an element of weakness in the 
present situation which must not be under- 
estimated. It is against the background of 
basic economic developments, international 
political pressures, psychological tides, gov- 
ernment debt management, and credit ton- 
trol by the monetary authorities that the 
trust officer must make his investment de- 
cisions, the speaker continued. 


“Beyond question the monetary authori- 
ities can maintain the 24% per cent rate if 
they desire to do so. And I can see nothing 
on the horizen which would cause them 
to want to change. With the 2% per cent 
rate setting the patern, AAA corporate is- 
sues should sell on a yield basis of a little 
more than 3 per cent. Although the end 
of the boom will have a favorable effect on 
government bonds and on AAA corporate 
issues, it will have a serious adverse effect 
on medium-grade bonds, especially those 
unduly subject to credit factors. The break- 
even points in industry are so high today 
that even a slight decline in business activ- 
ity will have such an adverse effect on 
earnings that medium-grades will drop be- 
cause of the increased credit risk. “Muni- 
cipals follow the tax changes more than 
basic interest rates. If taxes are put up, 
and it seems that they will be with rearm- 
ament and other expenditures mounting, 
municipals will be strong. This will be 
especially true if the excess profits tax is 
returned to anything like its wartime status 
in the tax structure. It has been a long 
time since they were on an investment 
basis for those who did not need the tax 
advantage. 














“I am not too enthusiastic, for preferred 
stocks. Many uncertainties lie ahead. The 
break-even points are high in industry. The 
prices of many preferred stocks are out 
of line. 


“Common stocks are more in line with 
realities than the preferreds. Common 
stocks have not yet risen enough to offset 
the decreased purchasing power of the 
dollar. Many industries will continue to 
operate at a high level regardless of any 
business readjustment which may material- 
ize. Profits are large in most industries and 
an increase in unemployment will cause 
the productivity of labor to rise. There is, 
of course, the danger that taxes will be 
raised. Considering the heavy national 
debt, it would seem reasonable to expect 
the Congress to make every effort to balance 
the budget by taxes before resorting to 
deficit financing. It would seem, therefore, 
that carefully selected common stocks of 
companies in industries which will hold up 
well in a business readjustment may be 
bought where permitted.” 


THE REVENUE ACT OF 1948 


HE new tax law has made many estate 
p owl obsolete, William H. Gambrell, 
vice-president of The New York Trust Co., 
told the Conference in highlighting the 
more important changes effected by the 
1948 Revenue Act. Noting that the split 
income feature is the most important new 
income tax provision, Mr. Gambrell took 
as an example of the changes in individual 
portfolios necessitated by this provision 
the case of a young married woman bene- 
ficiary of a $200,000 trust. Her income from 
this source amounted to between seven and 
eight thousand a year, but her husband 
was quite successful and in a high tax 
bracket himself. After consideration of 
this family’s overall picture, it was found 
that by transferring the wife’s holdings 
in the trust to tax-exempt municipals, the 
joint net income was raised. 


Most significant among the estate tax 
changes is the marital deduction. Since a 
man can now give his wife 50% of his estate 
tax free, a considerable saving is effected 
by properly disposing of it to meet the 
requirements of the deduction. Mr. Gam- 
brell gave the following illustration: 
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Mr. X has a gross estate of $250,000, 
with expenses of $10,000. This would have 
resulted in a tax of $44,000 under the old 
tax law. The new law provides that one- 
half of the adjusted gross estate may be 
deducted, leaving $120,000 which, less the 
$60,000 exemption, produces a net taxable 
estate of $60,000 and a tax of $9,500. While 
not every estate plan may require revision, 
all plans should be carefully reviewed for 
such possible savings. 


On the gift tax changes, Mr. Gambrell 
pointed out that one spouse, with the con- 
sent of the other, can now give $66,000 tax 
free initially and $6,000 every year to each 
beneficiary. This provision for splitting 
gifts should encourage the creation of irre- 
vocable trusts, according to Mr. Gambrell 
who noted that such trusts are most desir- 
able when in favor of the wife. Cautioning 
that a future need for government revenue 
might necessitate revision of the new law, 
he closed with the favorable opinion that, 
in general, the 1948 Act should provide con- 
siderable stimulus to the trust business. 


QUESTION PERIOD 


HE afternoon session of the Confer- 
eed was devoted to a question and 
answer period of open discussion. This 
feature, which had proved successful in 
former years, was most informative and 
interesting. Three pages of questions, rang- 
ing from the legal aspects of certain in- 
vestment situations to public relations, 
were submitted in advance of the meeting. 

With G. Harold Welch, vice-president and 
trust officer, New Haven Bank N.B.A., 
acting as Chairman, discussion of the 
questions raised was handled by a panel 
consisting of Leonard S. Platt, vice-presi- 
dent and trust officer, First National Bank, 
Greenwich; James J. Devlin, trust officer, 
Hartford National Bank & Trust Company, 
Hartford; Charles E. Smith, vice-president, 
New York, New Haven & Hartford R.R. 
Co., New Haven and Charles M. Lyman, 
president, Connecticut Bar Association, 
New Haven. 


THE TRUST DIVISION of the New York State 
Bankers Association will hold its annual meet- 
ing on October 22, at the Hotel Syracuse, Syra- 
cuse, according to an announcement by Edward 
F. Hargan, secretary of the Division. 
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AVOIDING COMPLAINTS by BENEFICIARIES 
and CO-FIDUCIARIES 


ROBERT S. DAVIS 
Vice President and Trust Officer, First National Bank & Trust Co., Lexington, Ky. 


OMPLAINTS associated with trust 

operations usually can be traced to bad 
planning in office arrangement and proce- 
dure or to inadequate facilities. It isn’t al- 
ways the customer. It is a bad sign when 
instructions from the Trust Officer to the 
Bookkeeping Department are written on 
pieces of scrap paper. You don’t want to get 
a “form complex” but certain forms, print- 
ed or mimeographed, play an important part 
in any well organized trust department. 


To avoid mail complaints, maintain a 
permanent address file and keep it up to 
date. Adopt the rule that anyone mailing 
out a statement or remittance must address 
the envelope from the card in that file. It is 
well to dictate a brief memorandum of ad- 
dress changes, send it to the proper depart- 
ment head to be noted on the address card, 
initialled and filed. The card file should be 
located in the accounting or bookkeeping de- 
partment because it will be used principally 
in the mailing of checks, statements, and 
vouchers unaccompanied by letters. In the 
dictation of letters the file is seldom needed. 
You will usually have before you the corre- 
sponding folder or an incoming letter bear- 
ing the’ address to be used. 


TICKLER SYSTEM 


HERE is only one answer to delays in 

mailing statements or remittances, the 
failure to mail duplicate deposit slips or 
oversight in collecting interest on a mort- 
gage — that is a carefully planned reminder 
or tickler system. The basis of any remain- 
der system is a file of Account Information 
Sheets prepared for every account under ad- 
ministration. This sheet is prepared by the 
officer in charge of the account and contains 
clerical instructions for the bookkeeping de- 
partment, 


These remarks, taken from an address before the In- 
diana Trust Conference on April 5, are intended primar- 
ly for trust departments of from two to twenty million 
dollars. 
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—Names of income beneficiaries. 
—Amounts and dates of remittances. 


—Basis and payment dates of commis- 
sions. 


—Type of statements—income, principal, 
investments lists. 


—Statement dates, the number of state- 
ments to be prepared and who receives 
them. 


A binder of such sheets, alphabetically 
arranged, provides ready reference by ac- 
counts. From them are prepared reminder 
or tickler cards for each bookkeeping func- 
tion. The sheet is then initialled as each in- 
struction is ticklerized and the cards are 
placed in a chronological future file. As they 
come up they are placed before the Trust 
Officer along with the check or statement 
prepared for his signature or approval. The 
card is then returned to the file to come up 
at the next regular,date for the performance 
of that particular function. Similar cards 
are used as reminders for remittances, rent 
collections, lease expirations, insurance re- 
newals, the date Billy Smith becomes 21 and 
receives a portion of his trust — in brief, 
any future event that bears upon the ad- 
ministration of an account. 


The clipping of coupons, receipt of divi- 
dends and the collection of mortgage inter- 
est or principal must also be ticklerized. 
Some institutions set up reminders of these 
functions as a separate step. For example, 
asset cards are usually prepared in dupli- 
cate, one being filed by account, the other by 
security. As a separate step, a third or tick- 
ler card is prepared to be filed chronologi- 
cally according to coupon, dividend and 
mortgage payment dates. The preparation 
of that third card depends on memory. Not 
trusting memory, I suggest the preparation 
of asset cards in triplicate—the third copy 
going directly to your tickler or reminder 
file along with others prepared from the Ac- 
count Information Sheet. 





Co-FIDUCIARY AND BENEFICIARY RELATIONS 


T is advisable to prepare an analysis or 

brief of the will or agreement under 
which you act and have it readily available 
for conferences. It will avoid lengthy read- 
ing of the instrument in the presence of 
your customer and he will interpret it as 
good organization and efficiency of adminis- 
tration. 


Any major change in style of statements 
or the installation of machine bookkeeping 
should not pass without an explanation to 
co-trustees and beneficiaries. We recently in- 
stalled machine bookkeeping and adopted 
entirely different styles of ledger sheets and 
statements. Subsequently, on statement 
dates, we have invited co-trustees or bene- 
ficiaries into the office to inspect our new 
arrangement and have explained, in person, 
the change in style of statements. For those 
at a distance a letter of explanation accom- 
panied the first statement prepared in the 
new form. We are taking this occasion also 
to present to co-trustees and beneficiaries in 
all accounts a Trust Folder convenient for 
the filing of statements and interim settle- 
ments. Furthermore, it pays off handsomely 
in terms of good will. 

Another duty we sometimes neglect is to 
check death notices against wills placed with 
us in safekeeping. Maintain a card file of all 
wills you hold or in which you are informed 
you are named executor. Check them daily 
with obituary notices or you may find your- 
self in a compromising situation. 





“| wish you'd stop referring to the filing 
cabinets as the ‘Lost and Found’ department!” 
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INVESTMENT PROCEDURE 


CO-TRUSTEE writes, “I received the 

review of your trust for Mary Adams 
but not for her sister, Lucy Smith. Does 
their location in the alphabet present too 
much trouble to review them at the same 
time?” That is a complaint up to this point. 
Stop it from becoming a problem by so 
scheduling committee reviews that all affi- 
liated accounts will be reviewed at the same 
time. 


Another co-trustee writes, “Your letter 
suggesting sale of XYZ stock and purchase 
of General Motors did not give reasons.” 
You must now either invite him in to dis- 
cuss your recommendation or detail your 
reasons by letter, which can be dangerous. 
It has been my experience that inviting co- 
fiduciaries or consultants to a discussion of 
investment changes serves a number of pur- 
poses; it enables you to give opinions and 
details you may not want to express in writ- 
ing, it provides personal contact with your 
co-trustee, gives him opportunity for self 
expression and converts your recommenda- 
tions into voluntary joint action. A memor- 
andum of your agreement, dictated in his 
presence and signed by both of you, is your 
file record. Finally, there is no better oppor- 
tunity to acquaint him with the delibera- 
tions of your Committee and establish his 
confidence in you about which he will talk 
— to your advantage. 


In the preparation of minutes of Trust 
Committee Meetings, do not put your Com- 
mittee too firmly on record as directing cer- 
tain actions before co-trustees have been 
consulted. In presenting your recommenda- 
tions to consultants, present both advan- 
tages and disadvantages of a given invest- 
ment and gradually lead him to see as you 
do. Again I suggest this can best be handled 
by personal interview. 


Even if your Committee review produces 
no recommendations, send a copy of the an- 
alysis to your consultant anyway, inviting 
his comments and recommendations. He may 
have a good one that you had overlooked 
and you may go along with him. In any case 
you will have shown him that you are on the 
job with regular committee reviews, you 
will have given him opportunity to express 
himself, and if he doesn’t he is reasonably 
well estopped from later criticism. 
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If you sell income-producing real estate 
and reinvest in corporate securities it will 
probably mean some, perhaps substantial, 
reduction in income. For a few months after 
the sale it may not be noticeable but then 
the bell tolls. A beneficiary, especially one 
who looks to the trust as her principal 
source of income, is entitled to advance no- 
tice of the reinvestment and an estimate of 
its effect on her income. If we don’t give it 
to her, we are running headlong into trou- 
ble for which we have no excuse. 


Investment problems can largely be void- 
ed if you are careful in the way you deal 
with people. If you will place yourself in the 
position of the widow, beneficiary or the co- 
trustee who looks to you for investment 
guidance and then deal with them as you 
would want to be dealt with, going beyond 
mere duty, you will avoid many problems 
and conserve much time for other profitable 
undertakings. 


NATIONAL ASSOCIATION OF BANK. AUDITORS AND 
COMPTROLLERS, at its New York Conference on 
March 16, heard an interesting talk on Opera- 
tions of aCommon Trust Fund, by Karl A. Sim- 
son, accountant of the Bank of New York. At 
the Philadelphia Conference on March 24, there 
were three speakers. J. Anton Conner, Federal 
Deposit Insurance Corporation, expressed the 
importance of the bank auditor in maintaining 
adequate control. Henry Benner, Federal Re- 
serve Bank of Philadelphia, discussed trust lia- 
bilities and their relation to auditing pro- 
cedure. John M. Cookenbach, Pennsylvania 
Company for Banking and Trusts, discussed 
cost accounting as a tool for improving trust 
earnings. 


New Trust Division 


A Trust DIVISION was formed at a meeting of 
the New Mexico Bankers Association on May 
7. J. L. Threadgill, trust officer, First National 
Bank in Albuquerque, was elected chairman 
by the executive council consisting of Mr. 
Threadgill, Ralph Becker, trust officer, Albu- 
querque National Trust & Savings Bank, and 
A. V. Wasson, trust officer, First National 
Bank of Sante Fe. 


Following a talk by Gilbert T. Stephenson on 
trust business in New- Mexico, Association 
President Guy L. Rogers was authorized by 
a resolution to appoint a joint committee of 
trust and commercial bankers to study the 
state’s trust possibilities and report to the 
next annual meeting of the Association. 
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MORTGAGE LENDING TODAY 


NEIL A. THOMAS 
Assistant Real Estate Officer, Provident Trust Company, Philadelphia 


calling for a more realistic real estate 
appraisal policy as, fundamentally, a sound 
lending policy is based on realistic apprais- 
als. For the past ten years loans have been 
made on a rising real estate market. Many 
factors having contributed toward the rise, 
but the scarcity premium being paid for 
real estate has contributed more than its 
share toward the increase, and doubtless 
will be one of the early items removed with 
the return of a better balance between 
supply and demand. 

In this discussion, we will review the 
sales price range of the typical Philadel- 
phia house for the period 1935 to 1948. This 
typical house is our row type dwelling. The 
prices are as follows: 


1935 
1940 
1945 
1946 


TM cating before has there been a time 


$3,850 
4,500 
5,700 
6,250 
1947 =7,500 
1948 8,200 


Real estate economists estimate the 
scarcity premium at 22% to 30% and labor 
efficiency at 70% to 80% of the increase. 
The appraisal report and final estimate of 
value should reflect this extra risk, as the 
sales price does not constitute the value of 
the real estate, and to be of the highest 
service to the mortgage officer the appraisal 
should not merely rubberstamp the sales 
price, but should estimate a safe value for 
mortgage lending. 


FIDUCIARY APPRAISAL 


LIKE the theory of appraisers for some 
i the large insurance companies in 
valuing present-day sales. They establish 
1940-41 selling prices as representing the 
last period when we had a free interplay 
of supply and demand. To these figures they 
add 30% to 40% and it is my opinion that 
an additional 5% to 10% may be safely 
added, depending upon the location and 


Excerpts from paper presented at Correspondent Bank 
Conference held early in April at Provident Trust Co., 
Philadelphia. 
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quality of the construction. If we apply 
this 40% increase to our test house for 
1940 at $4,500, we would have a selling 
price of $6,300. This, it will be observed, 
is in line with the 1946 sales price, but the 
1947-48 prices pull sharply out of line. 


Should the fiduciary approve a mortgage 
loan based on 2/3 of either of these two 
figures? I think not, but by deducting the 
scarcity premium from the $8,200 sales 
price we would have a valuation of $6,400 
which is in line with the 40% theory as 
applied by the insurance company apprais- 
ers. If the $8,200 sales price is used as the 
value, we would have a mortgage of $5,500, 
or just $200 less than the selling price of 
the same house in 1945. 


The greatest degree of safe mortgage 
lending for the fiduciary is in dwelling prop- 
erties, particularly those having a ready 
rental appeal at a rate that would carry 
and discharge the debt. Many institutions 
have established an upper limit of $15,000 
for the dwelling mortgage. Certainly a 
mortgage above that amount should show a 
wide spread between the value of the real 
estate asset and the amount of the mort- 
gage. The experience with houses in the 
high brackets during the depression was 
not good, as the rental income of these large 
dwellings usually falls short of carrying 
the taxes, interest and amortization. 


COMPARISON OF MARKET 


HE 1948 real estate market reminds 
ype of the 1928 market. A good deal 
of publicity was given to the need for 
housing during the 1920’s, as at present. 
Some economists were warning of an early 
downward change in market conditions in 
1928, while still others were more optimis- 
tic, suggesting eight to ten years before a 
break in prices and arguing that it would 
require that length of time to create a 
balance between supply and demand. We 
all too well recall how vacancies of dwell- 
ing units in the early thirties climbed to 
large proportions. 
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The following quotation is interesting 
when considering the 1928-48 markets. 

“Despite the large figures shown by 
theoretical surveys of the number of houses 
needed adequately to house all of our pop- 
ulation, it is no longer necessary to put 
one’s name on the waiting list to buy a new 
home. The builder is trying to sell the 
house today, cutting his asking price in 
many cases. As far as older properties are 
concerned, the scarcity premiums are fast 

fading out of the picture.”—William A. 

Marcus, President of the California Bankers 

Association, in the Society of Residential 

Appraisers Review, Oct. 1947. 

There is a general feeling that prices of 
real estate have reached their peak and 
have now started in the other direction. 
With this in mind it is interesting to re- 
view the accompanying table attached to 
the outline, showing balances due on the 
amortized mortgage over a period of years. 
We have selected for comparison the con- 
ventional mortgage with 5% annual amor- 
tization and the 20 and 25 year monthly 
payout plans. 

The first full year experience will be 
substantially as follows. The conventional 
loan, of course, is reduced 5%, the 20 year 
loan is reduced by 2.9% and the 25 year 
loan 2%, while the estimated value would 
reduce the property value by 15% 

In 1952, the conventional loan would have 
been reduced by 20%, the 20 year 12.9%, 
and the 25 year loan 8.9%, while the esti- 
mated valuation would have lopped 22% 
off the value. In 1955, the conventional 
loan would have been reduced by 35% 
while the estimated value of the real 
estate would have been reduced by 42%. 


These figures would indicate a better 


loan ratio for the conventional loan and 
certainly indicates a desirability of heavier 
amortization during the early years. 











Of course, as a practical matter the con- 
ventional loan would in all probability be 
written for a period of not more than ten 
years, which would give the mortgagee the 
opportunity of changing the terms at that 
time. Likewise, the 80% for either the 20 
or 25 year period would be either FHA 
insured or VA guaranteed. 













































































| CONSULT SPECIALIS | 





in Institutional Investmer 































PHOENIX STATE BANK 
AND TRUST COM PANY 
HARTFORD, CONNECTICUT 













* 





The bank of personal service 










* 














Opposite the Old State House 
since 1814 








Date Conventional loan- 


Starting amortization 5%- 20 year-monthly 
4/15/48 by figures on per 
years until $1000 of loan. $1000. of loan 
1955 Reduced Amt. Reduced Amt. 
4/15/49 $950 $970.13 
4/15/50 $900 $938.72 
4/15/51 $850 $905.71 
4/15/52 $800. $871.00 
4/15/53 $750 $834.52 
4/15/54 $700 $796.16 
4/15/55 $650 $755.85 
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COMPARISON OF AMORTIZED MORTGAGE BALANCES AND 
REAL ESTATE VALUES 


pay-out basis per pay-out basis per loan, value based loan, value based 









Real Estate Analyst’s estimate of 
market value, until 1955 
Conventional 2/3 Monthly pay-out 











25 year-monthly 














$1000. of loan on $1250 per 





on $1500 per 




































































Reduced Amt. $1000 of mtg. $1000 of mtg. 
$979.34 $1275 $1062 
$957.62 $1251 $1012 
$934.78 $1200 $1000 
$910.77 $1170 $ 975 
$885.54 $1110 $ 925 
$859.02 $1020 $ 850 
$831.12 $ 870 $ 725 





















— THE CAPITALABOR TEAM — 


Developments which have promoted, or promise to promote, mutual 


General Motors Wage Agreement 


Commenting on the recent wage dispute set- 
tlement between General Motors and the UE- 
CIO and UAW-CIO, Cyrus Ching, chief gov- 
ernment mediator, expressed belief that the 
plan would establish a pattern to be followed 
by other industries and felt that it would make 
a substantial contribution to industrial peace. 
This wage adjustment plan includes: 

1. A _ cost-of-living adjustment based on 
the consumer price index of the Federal 
Bureau of Labor Statistics of 100.2 for 1940 
and 169.3 for April of this year and the aver- 
age wage rates of 1940 and the present rates. 
This cost-of-living adjustment has been de- 
termined to be 8 cents per hour. 

2. An annual improvement factor to in- 
crease the standard of living of workmen. The 
company has agreed to underwrite this at 3 
cents per hour. 

8. Quarterly adjustments in the cost-of- 
living factor to be based on the Bureau of 
Labor Statistics cost-of-living index. 

4. Wages under the formula and contract 
provisions have been stabilized for two years. 


Under this formula the immediate increase 
for all employes eligible will be 11 cents per 
hour, of which 3 cents represents the annual 
improvement factor and 8 cents a cost-of-living 
adjustment. It has been agreed that only 5 
cents of the 8 cents will be subject to reduc- 
tion so that if a sufficient decline in cost of 
living occurs the workmen will immediately 
enjoy a better standard of living. Such an im- 
provement will be in addition to the 3 cents 
an hour annual improvement factor underwrit- 
ten by the company. 

Other sources noted that while it would have 
been better for the economy if the cost spiral 
had been broken now, it was encouraging to 
note the moderation in labor’s demands. Bar- 
ron’s was vitriolic regarding the long-term ef- 
fects of such plans. After pointing out the 
close relationships between food prices and 
the cost of living, and discussing the ties be- 
tween food prices and manufactured goods 
prices through the government’s farm parity 
program, Barron’s said of the GM plan: “Farm 
prices are now some 22% above parity so the 
GM-UAW-Department of Agriculture re- 
ciprocal escalator is stalled. When and if it 
does get into motion, it’s hard to see what will 
stop it other than the inability of those of us 
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welfare of employees, employers and providers of capital tools. 








who are neither wage workers nor farmers 
either to eat or to buy automobiles.” 


Employee Incentive Plans 


In this present era of high prices, industry 
of all types is faced with the urgent problem 
of cutting costs to maintain a reasonable price 
level for its products. Dresser Industries, Inc., 
a manufacturing group of thirteen units with 
diversified products is particularly vulnerable 
to rising costs. This company has effectively 
met the cost problem by supplementing tech- 
nological advances by an incentives system for 
both direct and indirect labor. 


The success of this program hinged on 
active cooperation between workers and man- 
agement. The results have been profitable for 
both parties. Workers, in many instances, are 
earning 15 to 40 per cent more than their 
former pay while net earnings of the company 
during the past year of rising costs have shown 
even larger gains. In addition to incentives 
for direct production workers, the company 
has set up incentives based on time per job 
for maintenance and other indirect labor. 


Another Type of Incentive Plan 


A different kind of plan which guarantees 
workers a share in the “production values” 
they help create is now functioning at the Con- 
tinental Paper Co., Ridgefield, N. J., with the 
approval of union labor. The plan was de- 
scribed as a “share-of-production,” since em- 
ployees have the same opportunity to increase 
their earnings whether the company makes 
money or not. The first step is to determine 
the “production values.” These are defined as 
that portion of the sales value of finished goods 
which are created inside the plant. They do 
not include the cost of materials, supplies and 
other necessary purchases made outside. 


Employees can increase their earnings in di- 
rect proportion to: (1) Savings in raw ma- 
terials, supplies, fuel and power; (2) savings 
in labor costs; (3) increases in sales values by 
reduction of rejects, seconds and returns; (4) 
increases in salable goods produced, and (5) 
increases in prices of goods sold. 


The results to date show savings in the 
cost of operations through less waste of ma- 
terials and greater productivity of labor, sub- 
stantially larger pay envelopes of workers and 
at the same time added net profits. 
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THE MARITAL DEDUCTION 
(Continued from page 448) 


children also have an interest in the pro- 
ceeds, which they may enjoy upon the term- 
ination of the wife’s interest, and which 
would not qualify for the marital deduction. 


Installment Options with Power to Ap- 
point: If the proceeds are payable to the 
wife in annual or more frequent install- 
ments with no amounts payable to any 
other person during her lifetime, and if 
the wife has the right to designate her 
estate or other persons to receive the pro- 
ceeds remaining at her death, the entire 
interest in the policy is considered as pass- 
ing to the wife even though the children or 
other persons are named to receive the 
remaining proceeds if the wife does not 
make the designation. As in the case of 
the exception of trusteed interests,. the 
right of the wife to designate the contingent 
beneficiary must be exercisable by her alone 
and in all events. The right may be exer- 
cisable by will or during her lifetime. Pay- 


« 
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ments to the wife must begin within one 
year following her husband’s death. 


If the insurance is settled by the husband 
in such manner that the children or other 
contingent beneficiaries may receive some 
of the proceeds following the death of the 
wife, it would appear from the law the 
settlement should fit into this exception in 
every respect, to enable the proceeds to 
qualify for the marital deduction. 


Interest Option: The Committee report 
states that each installment must have the 
effect of reducing the aggregate proceeds 
available for future payments. From this 
statement it should follow that if the policy 
provides for interest only to the wife, the 
proceeds would not qualify for the deduc- 
tion. This, of course, differs from the 
exception dealing with trusteed interests 
in property for the benefit of the wife, for 
under that exception the only requirement 
as to lifetime payments is that all the in- 
come be paid to her. 


There is a further difference. The section 
on trusteed interests definitely includes a 
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power to appoint to the wife, which con- 
templates a right in her to withdraw the 
trust property. The section on insurance 
speaks of a power which is exercisable only 
in favor of the wife’s “estate” or others 
and contemplates a power which covers 
only the proceeds remaining at her death. 
It makes no reference to a power in the 
wife to appoint to herself or a right of 
withdrawal. 


It may be concluded that if the husband 
leaves his insurance under the interest op- 
tion with interest only payable to his wife 
and with direction that the proceeds, if 
any, remaining at her death shall be paid 
to the children or other contingent benefi- 
ciaries, the insurance will not qualify for 
the deduction even though in addition to 
interest the wife is given the right to with- 
draw any part or all of the proceeds, or 
even though she is given a general power 
to appoint the proceeds remaining at her 
death. 


There is no apparent reason why identical 
interests of a wife under a trust and under 
insurance proceeds should be treated differ- 
ently. But until the law is changed, or there 
are authoritative interpretations of the 
present law, the distinction should be rec- 
ognized in planning for the marital de- 
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pO MARITAL DEDUCTION ALLOWED 


AGGREGATE REDUCTION OR LOSS IN TAX 
ON DEATH OF BCTH SPOUSES 
e aA vim ta Baha Asan ¥ 08 Veo coe 


duction. (The pending Revenue Revision Act 
eliminates these consistencies. Ed. Note.) 


Company Practices: Heretofore insur- 
ance companies have been'reluctant, if not 
unwilling, to permit settlement of the in- 
surance proceeds by the husband so as to 
give the wife the right to designate per- 
sons to receive the proceeds remaining upon 
her death. It is hoped, however, that these 
companies will relax their past policy to 
the extent of permitting the wife, by no- 
tice in writing delivered during her life- 
time, to direct the payment of the remain- 
ing proceeds to her executors and admini- 
strators rather than to the contingent 
beneficiaries designated by the Insured. 
Such a provision would not impose undue 
burdens upon the insurance companies and 
at the same time would seem to satisfy the 
requirement of a general power of appoint- 
ment in the wife. 


If the insurance proceeds are payable to 
the wife in a lump sum, a marital deduction 
should be allowable with respect to such 
insurance even though she should in fact 
elect to have the proceeds payable to her 
under any available mode of settlement 
which might call for payment of the pro- 
ceeds remaining at her death, to the chil- 
dren or other beneficiaries of her selection. 
The Committee report does not cover this 
specifically but the principle is the same 
if property is left outright to the wife by 
her husband’s will, and she decides to use 
the property or the proceeds from its sale 
to buy an annuity contract on her life. 


REDUCTION IN MARITAL DEDUCTION 


WO other sections of the law under 
g pes circumstances reduce the value 
of property or interests in property passing 
to the wife, with respect to which a marital 
deduction is allowed. 


The first, and of practical importance, 
requires that in determining the value of 
interest in property passing to the spouse 
there shall be taken into account the effect 
of the estate or inheritance tax upon the 
net value of such interest. The Committee 
report states that this requirement applies 
only where the burden of a death tax falls 
upon the spouse or the property which 
passes to her. In such cases the marital 
deduction is reduced by the death taxes 
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attributable to the property passing to the 
spouse. It will apply most frequently where 
a part of the residuary estate is left to or 
in trust for the spouse and where by the 
terms of the will or by operation of law 
death taxes are payable out of the residue. 
As in the case of similar gifts to charity 
a complicated formula, known as the Gree- 
ley formula, will have to be used to deter- 
mine the amount of the deduction. The 
complication arises since both the amount 
of the deduction and the amount of the tax 
are unknown quantities. 


Therefore, to obtain the maximum mari- 
tal deduction, death taxes should be charged 
to that portion of the estate for which no 
marital deduction is allowable. 


The other section which reduces the value 
of property for which a marital deduction 
is otherwise allowable, is of little practical 
significance, for its application will be ex- 
ceedingly rare. The section, obtusely head- 
ed “Interest in Unidentified Assets,” states 
in substance that if the husband’s gross 
estate includes assets which may be used to 
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satisfy a gift to the wife, and which are 
terminable interests for which marital de- 
duction would be disallowed if given to the 
wife, the value of the gift to the wife shall 
be reduced by the value of such terminable 
interests. 


It is suggested that the application of 
the section may be nullified by providing 
in the will that in no event shall any gift 
to the wife be satisfied with such terminable 
interests. 


MARITAL DEDUCTION IN ESTATE PLANNING 


HE new marital deduction provision 
jr important as a practical matter pri- 
marily with respect to its use and applica- 
tion in planning estates of husband and 
wife. First of all the availability of the 
deduction is optional with the estate plan- 
ner. If the attorney in advising his client 
decides that over-all tax savings will result 
if the full tax is paid upon the death of 
the first spouse to die rather than shifting 
any property to the taxable estate of the 
surviving spouse, the family affairs can be 
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arranged accordingly. The estate plan may 
be arranged so that only a fraction of the 
maximum deduction will be taken, with the 
result that a lesser amount of property will 
be shifted to the taxable estate of the sur- 
viving spouse. 

From a tax point of view, estate plan- 
ning for husband and wife is now reduced 
to pure mathematics. Much more than ever 
before the attorney must know the value 
and character of the assets which will com- 
prise the taxable estates of the husband 
and wife, to advise them intelligently as 
to the planning for the disposition of their 
property. With this detailed information he 
may then determine those assets that are 
to be left to the surviving spouse in such 
manner that a marital deduction will be 
allowed on them. 


Since the inception of the estate tax law 
and particularly since its exemption has 
been lowered and its rates increased, tax 
planning has called for the elimination of 
the second death tax. High death taxes 
placed a penalty on leaving property out- 
right to the surviving spouse. From a tax 
point of view the use of the testamentary 
trust became most attractive. The use of 
the testamentary trust will give even 
larger tax benefits under the new law. 


If the husband should leave all of his 
property outright to his wife, his estate 
will be entitled to a marital deduction on 
only one half of his property and upon the 
death of the wife all of the property that 
she received from her husband will be 
taxed again when she leaves it to the chil- 
dren. Heretofore the wife’s estate would 
be entitled to a deduction for previously 
taxed property if she should die within 
five years of her husband. The new act 
amends this section by denying any deduc- 
tion with respect to any property received 
by one spouse from the other who dies after 
December 31, 1947. The problem of tracing 
was undoubtedly the reason for including 
all property rather than that for which a 
marital deduction was allowed. 


Since the husband may leave only approx- 
imately 50% of his estate to his wife free 
of estate tax, his estate must pay a tax on 
the remaining 50%. Since this latter half is 
fully taxable, it should, from a tax point of 
view, be left in trust for the benefit of his 
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wife during her lifetime, without any tax- 
able powers of appointment being given to 
the wife. In this manner that part of the 
husband’s estate upon which a tax has been 
paid at his death will go to the children, 
unreduced by any further death taxes upon 
his wife’s death. 


MAKING THE DIVISION 


F all of the husband’s anticipated gross 
Rsuaie estate consisted of cash, securi- 
ties, and real estate, which would be includ- 
ed in his probate estate and pass under his 
will, his will would probably be drawn to 
contemplate that fifty-fifty percentage divi- 
sion. If, however, title to bank accounts, 
securities, or real estate is held by husband 
and wife as joint tenants with right of 
survivorship, such property will be included 
in the husband’s taxable estate, at least to 
the extent of his contribution, and will pass 
to his wife upon his death by reason of the 
title. Such joint tenancy property qualifies 
automatically for the marital deduction. 
Likewise, certain insurance will qualify 
automatically for the marital deduction. 

In such instances the husband should 
not leave approximately one half of his 
probate estate outright to his wife or in 
a taxable trust for her. From a tax point 
of view he should leave just enough of his 
probate estate in such manner so as to fill 
the gap between the allowable automatic 
deductions arising by reason of jointly held 
property and insurance and maximum al- 
lowable deduction. If he leaves more than 
enough to fill this gap he is in substance 
passing property to his wife which will be 
taxed at her death and for which his estate 
will get no credit by reason of the marital 
deduction. 

In instances where it is advisable to take 
the full allowable deduction the following 
is a suggestion as to the form which may 
be used to leave property in trust for such 
purpose: 

If my spouse survives me, I give and be- 
queath to..., as Trustee, an amount equal 
to 50% of the value of my adjusted gross 
estate as finally determined for Federal 
estate tax purposes, less the aggregate 
amount of marital deductions, if any, al- 
lowed by reason of interests in property 
passing or which have passed to my spouse 
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otherwise than by the terms of this Article 
of my Will. 


“My Executor shall have full authority 
and discretion to satisfy said bequest in 
cash or in kind, or partly in cash and 
partly in kind, and to select and designate, 
and to convey and assign to the Trustee of 
said trust fund, the cash, securities or other 
assets, including real estate and interests 
therein, which shall constitute said trust 
fund, also to sell and convey any part of 
my estate, including real estate and inter- 
ests therein, without order of court, pro- 
vided, however, that in no event shall there 
be included in said trust fund any asset or 
proceeds of any asset with respect to which 
a marital deduction would not be allowable 
if so included. Said bequest shall abate to 
the extent it cannot be satisfied in the man- 
ner hereinabove provided. The exercise by 
my Executor of said authority and discre- 
tion shall not be subject to question by any 
person. 


“Said trust fund shall be known as ‘Fund 
A’ and shall be held, administered and dis- 
posed of as follows:” 


This clause is designed for use where all 
or substantially all of the family wealth is 
concentrated in one spouse. With slight 
modification this clause may be used for 
an outright bequest to the surviving spouse. 


If by the terms of the will all death taxes 
are charged to the residuary estate, the 
maximum deduction should be allowed by 
the bequest. By very little change, this 
clause can be used to satisfy a gift to or 
for the surviving spouse from the residuary 
estate. If the gift is made from the residue 


on which death taxes are charged, the 
allowable marital deduction will be reduced 
by death taxes attributable to the gift. 
This will reduce the allowable marital de- 
duction and cause a slightly higher tax to 
be paid on the husband’s death, but if the 
other portion of the residue is left in trust 
for the wife with remainder to the children, 
there may be an overall saving in death 
taxes by satisfying the marital deduction 
gift in this manner. 
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EFFECT OF INHERITANCE TAXES 


NOTHER practical question involves 

the amount of tax saving resulting 
from the use of the full marital deduction 
or any part of it. If the Federal estate tax 
were the only death tax involved, the de- 
termination of the over-all saving would 
be quite simple. 

Unfortunately, the State of Illinois also 
imposes a death tax which does not include 
any allowance of a marital deduction in 
computing that tax. The inheritance tax 
is still computed as before and allows as a 
deduction against the gross estate, the 
amount of estate tax paid. If the estate tax 
is reduced by taking the marital deduction, 
the inheritance tax is increased by reason 
of a smaller deduction against the. gross 
estate. With this distortion the inheritance 
tax becomes much more important in estate 
planning than heretofore. 


With the marital deduction, the inheri- 
tance tax acquires more significance not 
only upon the death of the husband but 
also upon the subsequent death of his wife. 
So as to compare the aggregate of death 
taxes to be paid upon death of both spouses 
through the use or failure to use the mari- 
tal deduction, it must be assumed that the 
deduction will remain intact during her 
lifetime. On such an assumption, if the 
property for which deduction is claimed is 
left outright to the wife, it should be as- 
sumed that such property will be subject 
to both the Federal and Illinois taxes upon 
her death. Assume, however, that the prop- 
erty covered by the deduction is left in 
trust for the wife with a general power 
in her to appoint the trust property and 
in default of appointment that the property 
will go to the children. Upon the death of 
the wife the trust property will be subject 
to the Federal estate tax whether or not the 
power is exercised. The Illinois inheritance 
tax law differs from the Federal law in 
this respect. Under the Illinois law the trust 
property will be taxed on her death only if 
she exercises the power. If the wife does 
not exercise the power the property will 
pass to the children free of the Illinois in- 
heritance tax. Therefore, on the assumption 
that the wife will not exercise the power, 
the over-all saving in transfer taxes in 
getting the marital deduction portion of the 
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husband’s estate through the wife and to 
the children, will be greater if the property 
is left in a taxable trust for the wife than 
if the same property is left outright to her. 
This saving is magnified in view of the 
greater significance attributable to the in- 
heritance tax through the use of the mari- 
tal deduction. 


CONCLUSION 


HUS, far, estate planning through the 
4 ios of the new deduction has been dis- 
cussed only from the tax point of view. 
There will undoubtedly be many instances 
where the husband will prefer to have his 
estate pay the full amount of death taxes 
rather than to give a substantial portion 
of his estate outright to his wife or subject 
to a general power of appointment, with 
the possibility that such property may be 
diverted to persons other than those whom 
the husband may wish to benefit upon the 
death of his wife. As heretofore, tax sav- 
ings should not outweigh and distort the 
wishes and intent of either spouse in dis- 
posing of his or her estate. Consistent with 
those wishes and intent, savings of taxes 
should have full consideration. 


The estate tax amendments which incor- 
porate the new deduction into the Code are 
retroactive to January 1 of this year. 
Therefore, the estate of married decedents 
who may have died since that time should 
be re-examined in view of this damage. 
Such decedents, as well as those who may 
die hereafter without having had an op- 
portunity to change their wills, may leave 
wills drawn in such manner that no marital 
deduction will be allowed. In such instances 
the surviving spouse should consider the 
savings in death taxes which may result 
from the renunciation of the will. Property 
passing to a surviving spouse by reason of 
such renunciation qualifies for the deduc- 
tion. 


“Wat KIND OF PEOPLE” is an interesting and 
effective booklet distributed by the Keystone 
Company of Boston, in an attempt to present 
investment problems and statistics in a read- 
able style. Each page of the pocket-sized pub- 
lication has several short lines of copy and an 
illustration in color. It also gives interesting 
statistics on the size of individual holdings in 
the funds, the number of shareholders, and the 
type of investors participating. 
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PERSONNEL CHANGES in TRUST INSTITUTIONS 


CONNECTICUT 


Bridgeport—FirsTt NATIONAL BANK & TRUST 
Co. elected Frederick A. Strong an assistant 
trust officer. 


DELAWARE 


Wilmington—EQUITABLE TRUST CO. pro- 
moted James J. McKeough to trust officer and 
A. Cleaver Bolton to assistant trust officer. 
Both had previously been assistant secretaries. 
Former trust administrators George E. Dutton, 
Jr., and Woodrow W. Hughes were elected 
assistant trust officers. 


FLORIDA 


Leesburg—Frank M. Hickok has been ap- 
pointed to head the newly established trust de- 
partment of the First NATIONAL BANK. Mr. 
Hickok recently retired as vice president in the 
corporate trust division of the American Na- 
tional Bank & Trust Co., Chicago. He has 
specialized in trust work more than 30 years. 


GEORGIA 


Atlanta — Her- 
man Jones, Jr., 
was. elected exe- 
cutive vice presi- 
dent and a direc- 
tor of the FIRst 
NATIONAL BANK. 
Elevated from a 
vice president of 
the bank, Mr. 
Jones fills a post 
which has_ been 
vacant since the 
election of R. 
Clyde Williams to 
the presidency in 
1945. Mr. Jones 
served on special assignment for the Navy in a 
civilian capacity during the war, and was 
president of the Atlanta Clearing House Asso- 
ciation in 1941. 


HERMAN JONES 


ILLINOIS 


Chicago—James V. Sallemi has been named 
trust officer in charge of the newly opened 
trust department of the COSMOPOLITAN Na- 
TIONAL BANK. Miss Agnes J. Olsen, assistant 
cashier, has been named assistant trust officer. 


MASSACHUSETTS 
Pittsfield—See Providence. 
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NEW YORK 


Bronxville—Charles B. Fischer has been 
elected assistant trust officer of MERCANTILE 
Trust Co. Mr. Fischer was formerly an ex- 
aminer of the Federal Reserve Bank of New 
York. 


New York—Martin N. Hendrick has been 
promoted to assistant secretary in the corpor- 
ate trust department of BANKERS TRusT Co. 


New York—Formerly assistant trust officer, 
Howard B. MacAdams has been appointed an 
assistant vice president at the City BANK 
FARMERS Trust Co. Allen C. Duncan and Ed- 
ward F. Mitchell were made assistant trust 
officers; Harold Swenson named assistant sec- 
retary. 


New York, — 
Vincent R. Smal- 
ley has been elect- 
ed vice president 
in charge of trust 
and estate work 
at FIDUCIARY 
Trust Co.; John 
J. Clooney and 
Carl A. Dengel 
promoted to trust 
officers. Mr. Smal- 
ley has been asso- 
ciated with the 
law firm of Root, 
Ballantine, Har- 
lan, Bushby & 
Palmer for over 20 years, and is a graduate of 
Hamilton College and Harvard Law School. 


VINCENT R. SMALLEY 


New York—UNITED STATES TRUST Co. pro- 
moted Helmut Andresen from assistant secre- 
tary to assistant vice president, and elected the 
following assistant secretaries: Robert C. 
Shriver, James P. Tobey, Leonard T. Scully 
and ‘Charles W. Buek. 


Utica—Robert S. Clarke has resigned as 
assistant trust officer of the First BANK & 
TrRusT Co., to become financial manager of the 
Rising Sun (Ind.) Creamery Co. 


PENNSYLVANIA 


Monessen — THE PEOPLES NATIONAL BANK 
elected Michael Kiseda a vice president, cash- 
ier and trust officer; Mrs. Rose T. Simonazzi 
an assistant trust officer. 





RHODE ISLAND 


Providence—Frank A. Strom became trust 
officer and assistant treasurer of HiGH STREET 
BANK & Trust Co., where he will specialize 
in trust investments and credit analysis. Mr. 
Strom was formerly assistant to the president 
of the Torrington (Conn.) National Bank & 
Trust Co. 


Providence — 
Kenneth N. Hill 
has been elected 
trust officer to 
succeed Harry B. 
Freeman, at 
PROVIDENCE NaA- 
TIONAL BANK. 
Mr. Hill was as- 
sistant invest- 
ment officer at 
Old Colony Trust 
Co. in Boston 
from 1929 to 
1938, since which 
time he had been 
trust officer of 

Agricultural National Bank, Pittsfield, Mass. 


KENNETH N. HILL 


TEXAS 
Houston—Harris McAshan, recently vice 
president, is the new president of the SouTH 
TEXAS COMMERCIAL NATIONAL BANK, succeed- 
ing Sam Lawder. 


WASHINGTON , 
Seattle—George Lorimer, Jr., has been elect- 
ed assistant trust officer of SEATTLE TRUST & 
SAVINGS BANK. 


CANADA 

Montreal—RoyaL Trust Co. announced the 
appointment of J. A. Eccles and B. C. Gardner, 
M.C., as vice presidents. 

Montreal & Toronto—Reginald S. Anderson 
and Ernest T. Godwin have been made as- 
sistant general managers at the CROWN TRUST 
Co. Mr. Anderson has been with the Company 
since 1907, having been manager of the Tor- 
onto branch since 1939. Mr. Godwin comes 
from the TORONTO GENERAL TRUSTS CORP., 
where he specialized in trust work for the 
past twelve years. 

Vancouver—Raymond K. Johnstone has been 
appointed manager of the MONTRAL TRusT Co. 
branch here. 

Winnipeg—Fred A. Wansbrough has been 
made manager of local branch of ToRONTO 
GENERAL TRUSTS CorRP., succeeding the late L. 
G. Wright. Mr. Wansbrough, who served in the 
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recent war from 1939 to 1945 with the Essex 
Scottish regiment, has been engaged at the 
main office on special work in the adminstra- 
tion of estates and trusts since his return. 


Newly Elected State Vice Presidents 
of Trust Division, American Bankers 
Association 


Ala.—George K. Kinman, trust officer, First 
National Bank, Birmingham 

Ark.—George H. Sexton, vice president, Arkan- 
sas Trust Co., Hot Springs 

Cal.—Laurence H. Tharp, vice president and 
trust officer, Anglo California National 
Bank, San Francisco 

D. C.—Leonard Marbury, vice president and 
trust officer, Washington Loan & Trust Co. 

Del.—George T. Reed, Jr., treasurer, Milford 
Trust Co. 

Ill—Robert R. Bunting, trust officer, Mercan- 
tile Trust & Savings Bank, Quincy 

Ind.—Darnell D. Mahoney, secretary, Craw- 
fordsville Trust Co. 

Kans.—W. A. Schaal, trust officer and assistant 
cashier, Lawrence National Bank, Lawrence 

Md.—John J. Robinson, vice president, Liberty 
Trust Co., Cumberland 

Mass.—Ralph Lowell, president, Boston Safe 
Deposit & Trust Co. 

Miss.—Noel L. Mills, trust officer, Deposit 
Guaranty Bank & Trust Co., Jackson 

N. H.—Eugene W. Leslie, executive vice pres- 
ident, Nashua Trust Co. 

N. J.—George D. Cherry, vice president and 
trust officer, First National Bank, Jersey 
City 

N. C.—B. W. Barnard ,vice president and trust 
officer, American Trust Co., Charlotte 

Ohio—T. Frank Luby, president, First Trust 
& Savings Bank, Zanesville 

Okla.—A. N. Murphey, vice president, First 
National Bank & Trust Co., Oklahoma City 

Pa.—C. A. McClintock, president, Colonial 
Trust Co., Pittsburgh 

R. I.—E. J. Bateman, president, Wakefield 
Trust Co. 

S. C.—Robert Edmunds, assistant vice pres- 
ident and trust officer, First National Bank, 
Memphis 

Tenn.—Troy Beatty, vice president and trust 
officer, First National Bank, Memphis 

Tex.—Sam R. Chapman, trust officer, National 
Bank of Commerce, San Antonio. 
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CORPORATE FIDUCIARY 


California: see page 525. 


Fiduciaries Section, District of Columbia 
Bankers Association: Chairman: B. Bruce 
Frantz, American Security & Trust Co.; Vice 
Chairman: Edward A. Dent, Jr., The National 
Metropolitan Bank of Washington; Secretary- 
Treasurer: Herman G. Lauten, National Sav- 
ings & Trust Co. Executive Council: Henry H. 
Lefferts, Washington Loan & Trust Co.; Fred- 
erick L. Church, Jr., Riggs National Bank; 
Warren Nussbaum, Hamilton National Bank; 
Willard G. McGraw, ex-officio, Union Trust Co. 

Corporate Fiduciaries Association of Hart- 
ford: President: Ray L. Makin, Phoenix State 
Bank & Trust Co.; Treasurer: William W. 
Sisbower, Hartford-Connecticut Trust Co.; 
Secretary: Greely Sturdivant, Hartford Na- 
tional Bank & Trust Co. Members of the Exe- 
cutive Committee: John B. Bolles, Travelers 
Bank & Trust Co.; Emil J. Liebewein, First 
National Bank of Hartford; Edwin W. Marvin, 
Hartford-Connecticut Trust Co. 


Trust Company Section, Delaware Bankers 
Association: Chairman: Joseph P. Wortz, Se- 
curity Trust Co., Wilmington; Vice Chairman: 
Clifton M. Morris, Sussex Trust Co., Lewes; 
Secretary: Middleton W. Hanson, Delaware 
Trust Co., Wilmington. Executive Committee- 
men: George W. Dutton, Equitable Trust Co., 
Wilmington, and Clark M. Knotts, National 
Bank of Smyrna. 


Trust Division, Florida Bankers Association: 
Chairman: Richard C. Boggs, Little River 
Bank & Trust Co., Miami; Vice Chairman: 
Thomas T. Dunn, First National Bank, St. 
Petersburg; Secretary: L. V. Chappell, Florida 
Bank & Trust Co., West Palm Beach; Execu- 
tive Committeemen: John W. Bryan, Exchange 


Eight thousand persons at- 
tended the reopening of 
Rochester Trust Office of 
Lincoln Rochester (N. Y.) 
Trust Company to see and 
marvel at the _ significant 
changes in modern bank de- 
sign incorporated in _ this 
completely remodeled seven- 
story building. In the lobby, 
with its 2600 square feet of 
public space, one noted the 
absence of tellers cages — all 
business being transacted 
over low counters. 
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ASSOCIATION ELECTIONS 


National Bank of Tampa; Sam S. Conoly, 
Barnett National Bank, Jacksonville; Walter 
A. Paxton, First National Bank in Palm 
Beach. 


Indianapolis Corporate Fiduciaries Associa- 
tion: President: Louis S. Binkley, Bankers 
Trust Co.; Vice President: Henry Knaff, Amer- 
ican National Bank; Secretary-Treasurer: 
Burke Nicholas, Fletcher Trust Co. 


Trust Companies Association of Oklahoma: 
President: J. W. Hockman, First National 
Bank & Trust Co., Muskogee; First Vice Pres- 
ident: H. J. Bozarth, City National Bank & 
Trust Co., Oklahoma City; Second Vice Pres- 
ident: N. M. Hulings, First National Bank & 
Trust Co., Tulsa; Secretary: Eugene P. Gum, 
Oklahoma City; Treasurer & Assistant Secre- 
tary: John H. Miller, First National Bank & 
Trust Co., Oklahoma City. 


Trust Companies’ Association of Oregon: 
President: Lorne L. Miller, Portland Trust & 
Savings Bank; Vice President: Julian R. 
Smith, Bank of California, N.A.; Vice Pres- 
ident: C. Edwards Ivey, First National Bank 
of Eugene; Secretary-Treasurer: Lawrence L. 
Clark, First National Bank of Portland. 

Pennsylvania: see page 501. 


IN MEMORIAM 


EDWARD G. RUSK, vice president and trust 
officer of SHENANDOAH VALLEY NATIONAL 
BANK. 


GEORGE E. Roperts, former vice president 
and economic adviser of the NATIONAL CIty 
BANK of New York, and dean of American 
economists and experts in monetary finance, 
father of the “National City Economic Letter,” 
which he edited for nearly 25 years. 





Trust Council News 


MORE THAN 1,200 PERSONS attended a meeting, 
sponsored by The Life Insurance and Trust 
Council of Los Angeles at the Embassy Audi- 
torium in Los Angeles on the evening of May 
6th, to hear a discussion of the 1948 Revenue 
Act. Walter L. Nossaman, President of the 
Los Angeles Bar Association, a nationally 
recognized authority on probate procedure, 
community property and taxes, and California 
legal editor for Trusts and Estates, discussed 
the new Act as it relates to estates and gifts. 
George Altman, a frequent contributor to vari- 
ous legal and tax magazines, discussed the in- 
come tax provisions of the Act. 


A panel discussion covering specific ques- 
tions pertaining to the Act was conducted by 
five well known specialists in the tax field con- 
sisting of Maynard J. Toll, William L. Kumler, 
Sidney D. Krystal, Richard H. Forster and 
Sidney Reed. Eldin L. Smith, CLU, who is 
president of the Council, presided. 


AN ESTATE PLANNING STUDY GROUP was or- 
ganized in Des Moines on March 24 with the 
following charter members: Clyde H. Doolittle, 
vice president and trust officer, Iowa-Des 
Moines National Bank; Noel T. Robinson, vice 
president and trust officer, Central National 
Bank and Trust Company; Joseph Brody and 
L. Call Dickinson, attorneys; Fred J. Peter- 
son and Louis Nussbaum, CPAs; Roy L. 
Swarzman, CLU, Equitable Life Assurance 
Society, and Will H. Zaiser, Prudential Insur- 
ance Company. Mr. Zaiser was elected pres- 
ident and Mr. Robinson, secretary. 
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LOOKING OVER ONE OF THE 
HOBBY EXHIBITS 


Five hundred members of the 
families of employees and officers 
of the LaSalle National Bank of 
Chicago attended their recent 
Open House. Beginning at 6 P.M., 
wives, sisters and brothers, par- 
ents and even grandparents 
viewed employees’ hobby dis- 
plays and the newly enlarged 
departments. For many it was 
the first time they had been in 
the bank. Shown in the ac- 
companying photo are trust of- 
ficer L. F. Uttley with Mrs. Uttley 
and son, and assistant trust of- 
ficer Roger B. Brinkman and Mrs. 
Brinkman and daughter. 


Membership will be limited to 25. At the 
first meeting on May 4 the topic discussed was 
Estate Planning. 


PITTSBURGH LIFE INSURANCE AND TRUST COUN- 
CIL on May 11, heard an address by A. M. Mc- 
Nickle, vice president, Fidelity Trust Company, 
on “The 1948 Revenue Act — Its Effect On 
Estate Planning and Insurance Settlements.” 


Trust COUNCIL OF ForT WorTH held its last 
meeting of the season on May 17. Particular 
phases of the new Revenue Act were discussed 
by Benjamin L. Bird, Attorney, on “Estate 
and Gift Taxes;” John H. Brooks, Trust Offi- 
cer, First National Bank, “Taxation of Exist- 
ing and Contemplated Trusts;” Frank Cooper, 
C.L.U., “Taxation of Life Insurance Proceeds;” 
and Howard Patterson, C.P.A., “Income 
Taxes.” 
t e 


SEATTLE LIFE INSURANCE AND TRUST COUNCIL 
elected: President: Walter J. Brewer, Seattle 
First National Bank; Vice President: Sanford 
M. Bernbaum, C. L. U.; Secretary: Carl 
Dakan, Pacific National Bank; Treasurer: Guy 
Tilton, New York Life Insurance Co. Newly 
elected trustees: Hamilton M. Redman, Na- 
tional Bank of Commerce, and R. R. Mathews, 
Northern Life Insurance Co. 


MILWAUKEE LIFE INSURANCE TRUST COUNCIL, 
at its meeting on May 10, heard Paul H. 
Duback, First Wisconsin Trust Company, and 
Richard R. Teschner, Lines, Spooner & Quarles, 
discuss the Estate and Gift Tax Provision of 
the Revenue Act of 1948. 
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CURRENT FEDERAL 


TAX NOTES 


SAMUEL J. FOOSANER 


Counsellor at Law, Newark; Special Tax Lecturer at New York 
University, University of Miami, Rhode Island State College, 


INCOME TAX 


Estate allowed deduction for alimony pay- 
ments. Decedent entered into agreement prior 
to divorce, in which he agreed to pay his wife 
monthly alimony of $800 for her life. This 
amount was to be reduced to $300 per month 
in the event she remarried. Agreement was in- 
corporated in the divorce decree. Upon de- 
cedent’s death, his estate paid $9600 to the 
former wife, pursuant to the terms of the 
agreement and divorce decree. Estate claimed 
this amount as deduction under Section 23(u) 
of the Internal Revenue Code. The Govern- 
ment contended that deduction under Section 
23(u) is allowable only for payments in the 
nature of alimony, i.e. for support and main- 
tenance. Since decedent’s obligation of sup- 
port terminated with his death, payment made 
by his estate was not in discharge of de- 
cedent’s legal obligation of support, but in 
discharge of contract obligations, and, there- 
fore, not deductible. 

HELD: For taxpayer. Section 162(b) allows 
to an estate or trust a deduction for income 
to be distributed currently to beneficiaries. The 
former wife was a beneficiary within meaning 
of that section. Estate was, therefore, entitled 
to deduct payments made to her. It was imma- 
terial that agreement failed to require that 
$9600 be paid out of income. The distributable 
income was far in excess of that amount and 
where the amount could be paid either out of 
income or corpus, it is presumed to have been 
paid out of income. Estate of Laughlin v. 
Comm., C.C.A.-9, April 30. 


Amount collected on decedent’s claim for 
compensation held not income to estate. De- 
cedent was employed by Moxie Company which 
was controlled by one Thompson. He was in- 
duced to remain in the company’s employment 
on promise that he would receive the same com- 
pensation as Thompson’s brother. Decedent 
later asserted claim against Thompson for 
$300,000 based on that promise. One year after 
decedent’s death, administrator of his estate 
settled claim for $50,000. Commissioner at- 
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and Practising Law Institute 


tempted to tax amount as income to estate 
on theory that contract was valueless at time 
of decedent’s death and, therefore, was tax- 
able to estate rather than decedent. 


HELD: Mere fact that value could not be 
determined did not mean that asset had no 
value. Holding by Board of Tax Appeals that 
item had not accrued at decedent’s death, was 
not binding upon District Court. Archer v. 
Collector, D.C., Mass., April 30. 


ESTATE TAX 


Executors entitled to refund despite execu- 
tion of waiver. Decedent owned 20% of stock 
of closely held corporation at his death. Execu- 
tors elected to value estate as of one year after 
death. In filing estate tax return they included 
income received during the year, as required by 
Commissioner’s regulations. Thereafter, execu- 
tors entered into closing agreement in which 
value of stock was fixed. In this connection 
they executed waiver of restrictions against 
immediate assessment of additional taxes de- 
termined by closing agreement. They sued for 
refund, however, after decision in Maass v. 
Higgins, in which the U. S. Supreme Court 
held that income for the year after death was 
not includible where optional valuation was 
elected. 


HELD: For taxpayers. As fiduciaries, exe- 
cutors owed a duty to Government to pay every 
cent of tax legally laid upon property they 
had to administer. They also owed a duty to 
beneficiaries not to pay any sums not required 
under the law. Suit for refund did not con- 
stitute repudiation of agreement. Executors 
could not have been aware of their right to 
this refund at the time they signed waiver. 
While executors agreed, in waiver, to execute 
closing agreement at any time upon request, 
no such request was made prior to institution 
of this suit. The equities were in favor of 
estate, since under Maas v. Higgins, regula- 
tions requiring inclusion of post-mortem in- 
come should never have been issued. That being 
so, Government should be first to undo its own 
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over-reaching. O’Connor v. U. S., D. C., S. D., 
N. Y., April 5. 


Transfer by decedent, aged 90, four years 
before death held not in contemplation of 
death. Decedent transferred large amounts of 
property to his children four years prior to 
his death. Although 90 years old at the time, 
he was in good health and his nature and dis- 
position were cheerful. He acted and planned 
as though he expected to live on for many 
years. His only will was executed four months 
after the transfers in question. The gifts did 
not evidence any testimentary scheme. He had 
made many prior gifts to children over a 
period of years. The motive given for the 
transfers was his desire to escape the burden 
of managing the properties transferred. 


HELD: Dominant motive was one associated 
with life. Transfers were not made in con- 
templation of death and were, therefore, not 
includible in gross estate. Estate of Johnson 
v. Comm., 10 T.C.-No. 90, April 23. 


Attorney’s fees in suit for refund deductible 
from gross estate. Executors filed a claim for 
refund of estate taxes, which was disallowed. 
In prosecuting suit they incurred approximate- 
ly $2300 in attorney’s fees and disbursements. 
They filed a timely claim for refund based on 
the allowance of this amount as a deduction 
from the gross estate. 


HELD: Expenditures for attorney’s fees 
and disbursements were deductible as admin- 
istration expenses in determination of the Fed- 
eral estate tax. Estate of McIntosh v. Collec- 
tor, D.C., E.D. Wis., January 19. 


GIFT TAx 


Transfers of U. S. bank deposits by non- 
resident alien subject to gift tax. Taxpayer was 
a non-resident alien between 1940 and 1942. 
During that. time, she made gifts of money 
to her husband by transferring funds from 
her account in a New York bank. Commis- 
sioner determined that gift taxes were due as 
a result of those transfers. Both the estate 
and gift tax chapters provide that they apply 
in the case of non-resident aliens, but only 
as to transfers of property situated in the 
United States. The estate tax chapter provides 
that bank deposits of non-resident aliens not 
engaged in trade or business in the United 
States at time of death, are not considered 
property within the United States. The gift 
tax chapter contains no such provision, but 
taxpayer argued that phrase “property within 
the United States” means the same thing in 
both chapters. 


HELD: Supreme Court cases (Merrill v. 
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Fahs and Comm. v. Bristol), holding that es- 
tate and gift taxes are in pari materia were 
distinguishable. Those cases involved the ques- 
tion of whether ante-nuptial agreement in 
which the prospective husband transferred 
property to prospective wife in consideration of 
release of her dower and curtesy rights, con- 
stituted a gift. The words “an adequate and 
full consideration in money or moneys worth” 
appeared in both the gift tax and the estate 
tax provisions, but the estate tax provisions 
contained another, not appearing in the gift 
tax, to effect that relinquishment of marital 
rights shall not constitute consideration in 
money or moneys worth for estate tax pur- 
poses. The release of marital rights, however, 
was not regarded as an adequate and full con- 
sideration in money or moneys worth, even be- 
fore the amendment to the estate tax law con- 
taining the express provision. The Supreme 
Court decisions would, therefore, have been the 
same even if there had been no express pro- 
vision in regard to marital rights in the estate 
tax law. In instant case if it were not for 
specific estate tax provision, money on deposit 
in U. S. bank would be considered property 
situated in U. S. Under these circumstances, 
gift tax must be held to apply with respect to 
transfers of bank deposits by a non-resident 
alien. Harris v. Comm., 10 T.C.-No. 99, April 30. 


BUREAU RULING 


Fiscal year treatment of trusts and estates 
under 1948 Revenue Act same as in case of 
individuals. Deputy Commissioner McLarney 
has ruled that the income tax of an estate or 
trust whose fiscal year begins in 1947 and 
ends in 1948, is computed in the same manner 
as for individuals. Section 601, Revenue Act of 
1948. 


LEGISLATION 


Michigan Community Property Law repeal- 
ed. In repealing the community property law 
enacted in 1947, Michigan residents face many 
property entanglements. Under Public Act 39, 
approved May 10, 1948, the community proper- 
ty law is continued in force for certain pur- 
poses. The new Act provides that except where 
intention is expressly stated in instrument that 
property should be community property, all 
property that became community property by 
virtue of 1947 community property law, will 
remain community property until expiration 
of one year after date of repealing Act. At that 
time property will become separate property of 
husband or wife, or both, according to convey- 
ance or other instrument of title, unless either 
spouse files due notice of claim that property 
constituted community property. Similar pro- 
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visions apply with respect to income from com- 
munity property. 


Extension of time for tax-free release of 
powers to July 1, 1949. H.J. Res. 395, extend- 
ing to July 1, 1949, the time within which 
powers of appointment may be released tax- 
free, was passed by the House on May 11th. 
The Resolution in its present form, however, 
makes the extension of time expressly inap- 
plicable where a person republished his will, 
by codicil or otherwise, after October 21, 1942, 
date of enactment of the Revenue Act of 1942. 


Additional proposals for new legislation. 
The Ways and Means Committee has adopted 
recommendations “that the premium payment” 
test for includibility of insurance proceeds in 
gross estate be eliminated. If enacted, this will 
restore the pre-1942 Revenue Act treatment, 
leaving the “incidents of ownership” test as 
the sole criterion for taxation of life insurance 
proceeds. 

The Committee has also adopted the proposal 
to exempt from estate tax, the estates of men 
and women who died during active service in 
the armed forces of the United States. 

The proposal for integration of estate and 
gift taxes into a single transfer tax and cor- 
relating such transfer tax with the income 
tax, has been rejected by the Committee. 

The Revenue Revision Act of 1948, embody- 
ing the above and other changes previously 
reported, was introduced in the House on 
May 26. 


Leo M. RocGeErs, author of the texts, “How To 
Prepare Your Income Tax” and “Federal Tax 
Guide” has become affiliated with Samuel J. 
Foosaner, contributing tax editor of Trusts and 
Estates. He was formerly professor of Feder- 
al taxation at the John Marshall Law School 
and editor-in-chief of the Alexander Federal 
Tax Service. 


he 
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Recent Legislation 


MICHIGAN 


P.A. 39: Repeals community property law. 


MISSISSIPPI 


H.B. 828: Permits chancellor to authorize 
guardian to pay premiums on insurance on 
ward’s life issued during life of ward’s parent. 


SouTH CAROLINA 


Act 735: Permits probate of will of resident 
executed in any foreign state or country in 
accordance with the laws thereof provided 
such is in writing and subscribed by testator. 


Act 1017: Provides for the investment of 
minor’s funds in endowment or educational 
insurance provided the same matures on or 
before minor’s twenty-first birthday and is 
approved by the Probate Court. 


VIRGINIA 


H.B. 33, 34: Relieve fiduciaries administering 
estate of decedent, unless requested in writing 
by someone in interest, from duty to assert a 
claim to any funds which may be on deposit 
in joint account, or arise from redemption of 
government bonds. 


H.B. 1380: Permits nominee registration of 
stock by fiduciary. 


H.B. 131: Relieves corporation or transfer 
agent from inquiring whether fiduciary is 
committing a breach of his obligation as fidu- 
ciary in making a transfer of securities regis- 
tered in his name. 

S.B. 138: Provides that where the residuary 
estate is devised or bequeathed to or in trust 
for a tenant or tenants, all income earned 
from death through period of administration 
and not payable to others, or otherwise dis- 
posed of by the will, shall be distributed as 
income to tenant or tenants entitled thereto. 
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NOTES ON CURRENT LITERATURE 


Books 


Corporate Reorganizations 

ROBERT S. HOLZMAN. Ronald Press Company, 

New York. 412 pp. $7.50. 

This book deals exclusively with the Federal 
tax status of corporate reorganizations which 
the author feels may be a desirable move for 
organizations today. Possible solutions are sug- 
gested for treatment of capital and surplus, 
change in charter, mergers and split-ups. It 
indicates the steps to be taken by the taxpayer 
before and after reorganization. Definitions 
and divisions of reorganizations are supported 
by an historical treatment of the concept itself. 


Manual of Commercial Law 

A. LINCOLN LAVINE. Prentice-Hall, Inc., New York. 

1093 pp. $10. 

This volume is the national edition of a 
manual which had previously been limited to 
New York and in which the author sets forth 
what the law is rather than how it differs in 
various jurisdictions. Included are every pos- 
sible classification of law problem, including 
wills and trusts, with typical examples and 
answers. Most of these have appeared on ex- 
amination of the American Institute of Ac- 
countants or the New York Board of CPA Ex- 
aminers. 


Personal Finance 

ELVIN F. DONALDSON. Ronald Press Company, 

New York. 499 pp. $4.50. 

For an understanding of this book the 
author presupposes only an intelligent interest 
in personal money matters. With the barest 
amount of technical language he covers values, 
borrowing and buying on credit, currency, sav- 
ings, investments, life insurance, buying and 
financing a home, taxes and wills and trusts. 
In the wills and trusts chapter he points out 
the mistake of postponing the making of a 
will. Simple definitions are given of the terms 
used in the instrument and a form is set 
forth with the admonition that an attorney 
should be consulted. 


ARTICLES 


A Rationalization of Trust Surcharge Cases 


JAMES A. MOORE. University of Pennsylvania Law 
Review, March. 


The tests adopted by courts in dealing with 
fiduciaries accused of maladministration are 
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logical enough in themselves but have not been 
woven into a logical pattern. In any case it 
must first be determined to what standard of 
care the fiduciary should be held; next whether, 
under the evidence, he has met that standard, 
and finally, if he has not, whether he can suc- 
cessfully plead an affirmative defense. The 
standard is the prudent man, although in some 
states this is limited by the legal list of invest- 
ments. Factors to be considered are the type 
of fiduciary, whether it was a matter of re- 
tention or investment, discretionary powers in 
the instrument, decedent’s background and ac- 
quiescence by complaining parties. 


Estate Tax Effects of Partners’ Cross-Insur- 
ance and Purchase Sale Agreements 


Columbia Law Review, April. 


The Commissioner of Internal Revenue’s 
position on such taxation is defective in that 
he fails to take into account the taxability of 
the equity of the deceased in the insurance on 
the survivor’s life. Taxation on the indirect 
premium payment theory will result in a 
heavier tax burden on the survivor. Taxation 
on the property theory, without considering 
the equity, will render a lesser return to the 
government. 


New Estate and Gift Taxes 


Taxes, May. 


Seven articles under the above title appear 
in this issue. Written by well known tax ex- 
perts, they discuss the 1948 Revenue Act’s 
effects on: residents in common-law states, in 
community property states, in Michigan and in 
Texas; life insurance, wills, and estate plan- 
ning. 


Other Articles 


The Effect of the Statute of Uses on Trusts in 
Pennsylvania by William P. Thorn — Dick- 
inson Law Review, March. 

The Community Property Trend, by William 
Q. De Funiak — Notre Dame Lawyer, 
March. 

Income Tax Consequences Following The Death 
or Withdrawal of a Partner, by Arnold R. 
Cutler — Boston University Law Review, 
January. 

The Texas Death Act, III, by Leon Green — 
Texas Law Review, April. 
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California Trustmen Meet 


CoMMON TRUST FUNDS AND TAXES were the 
topics of the principal addresses at the annual 
meeting of the 
Trust Division, 
California Bank- 
ers Associa- 
tion, held in Cor- 
onado on May 17. 
The session was 
presided over by 
Chairman Laur- 
ence H. Tharp, 
vice president of 
The Anglo Cali- 
fornia Bank of 
San Francisco. 

California’s ex- 
perience with 
common trust 
funds was described by Claude C. Blakemore, 
assistant trust officer of First National Trust 
and Savings Bank of San Diego. Although the 
local enabling statute was enacted only in 
1947, Mr. Blakemore’s bank had been operating 
a “contract” fund for about ten years. 


Estate and gift taxes under the 1948 Rev- 
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enue Act were discussed by Samuel Taylor, 
San Francisco attorney. This paper, as well as 
Mr. Blakemore’s, will be reported more fully 
later. 

After delivery of reports by committee 
chairmen, the Trust Division elected the fol- 
lowing officers for the coming year: 

Chairman: T. B. Williams, Security-First 
National Bank, Los Angeles; First Vice Chair- 
man: C. Nelson Hackett, Bank of California, 
San Francisco; Second Vice President: Frank 
H. Schmidt, California Trust Co., Los Angeles. 
Executive Committee: Robert V. Walsh, 
Crocker First National Bank, San Francisco; 
Gilbert E. Harris, Title Insurance & Trust Co., 
Los Angeles. 


TRUST BUSINESS IN ILLINOIS is 91 years old, 
and the 132 trust institutions throughout the 
state place the facilities of trust departments 
within 50 miles of every individual and bus- 
iness within the state, according to Gilbert 
T. Stephenson, Director of Trust Research, 
Graduate School of Banking, speaking early 
this month before the Illinois Bankers Asso- 
ciation at Chicago. 
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Decisions 


Among these digests of current decisions are included reports by the following 
attorneys, for their respective jurisdictions: 


CALIFORNIA: Walter L. Nossaman—Brady & Nossaman, Los Angeles 
MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn 
NEW YORK: Joseph Trachtman—Attorney-at-Law, New York City 


PENN.: E. C. Shapley Highley—Shoyer, Rosenberger, Highley & Burns, Philadelphia 


Digests of cases from CONNECTICUT, MICHIGAN, NEW JERSEY, and WISCONSIN 
were reported by members of the staff. 


The complete roster of contributing legal editors appears in January and July. 





BENEFICIARY RELATIONS — Trustee Re- 
moved for Failure to Accept Information 
from Retiring Trustee 


Pennsylvania—Supreme Court 
Corr Estate, 358 Pa. 591. 


Testator established a trust for his daughter 
for life, and at her death as she might appoint 
by will. She appointed the principal in further 
trust, naming a new pair of trustees. Before 
the old trustees had distributed the principal 
to the new ones, one of several income bene- 
ficiaries filed a petition for the removal ot 
respondent as one of the new trustees, on the 
ground that his attitude toward the bene- 
ficiaries endangered the likelihood of a success- 
ful administration. The lower court did not 
grant the petition, but retained jurisdiction 
to give the trustees an opportunity to func- 
tion. Thereafter, the petitioner requested dis- 
tribution of the income due him in the hands 
of the retiring corporate trustee, which re- 
quested that the new trustees approve the re- 
quest and distribution. Respondent refused to 
approve because he had not yet received any 
funds as trustee and had no means of knowing 
the correctness of the amounts to be dis- 
tributed, although on 19 previous occasions 
he had given such approval. A decree was 
entered removing him. 


HELD: Affirmed. The facts of the case come 
within three of the grounds for removal enum- 
erated in the Fiduciary Act, namely, failure 
to pay over principal or income, jeopardy of 
the trust estate, and the request of the bene- 
ficiaries based on substantial grounds. While 
respondent was not yet functioning as trustee, 
he could not stall indefinitely the operation of 
the trust by refusing to accept and investigate 
the information that the retiring corporate 
trustee was ready to give him, and he would 

















have been justified in accepting that informa- 
tion unless something appeared to show that 
the trustee was irresponsible or unreliable. 


CLaIms — Interest not Recoverable after 
Payment of Legacy 


Connecticut—-Supreme Court of Errors 
Cleary v. White’s Estate, 58 A. (2d) 1. 


Testator left a specific legacy of $26,500 to 
his wife, with a provision that if that sum did 
not equal her intestate share, she was to re- 
ceive enough more to make up the difference. 
The stated sum did in fact exceed her share. 
The wife died several months after testator’s 
death and the money was paid to her executor 
in two installments. These were accepted upon 
condition that a release was to be given after 
it was determined that the sum exceeded the 
intestate share and further that all interest 
due thereon be paid. The wife’s executor’s 
claim for interest was allowed. 


HELD: Reversed. Interest is payable for 
wrongful detention of money and starts to run 
when the money is due and payable. A legacy 
is generally payable when the estate is settled. 
If delay in payment is due to the executor’s 
failure in performance of the duty to settle 
with reasonable dispatch, there would be a 
basis for a claim. It is generally the rule that 
interest will begin to run from one year after 
death. However, after receipt of the legacy 
there can be no claim for interest since the 
basis for payment of interest no longer exists. 





THE SECOND INSTITUTE ON TAXATION was held 
on May 9-13 at Pennsylvania State College. 
Among the subjects discussed were Funda- 
mentals of Gift and Estate Taxation, by Ed- 
ward N. Polisher, and Planning for the Min- 
imum Estate Taxes, by Kenneth W. Gemmill. 
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CLAIMs — Trust Assets Liable for Assess- 
ment on Bank Stock 


Wisconsin—Supreme Court 
McCoy v. Hoff, 30 N.W. (2d) 313. 


Testator gave the capital stock of a bank 
to the plaintiff and the bank as trustees to 
divide the income between plaintiff and chil- 
dren. Distribution of principal was to be made 
to each son on reaching age 25. The rest of the 
estate was placed in trust for the same pur- 
poses, with residue to all the children, except 
that in the event any stock were paid to testa- 
tor’s sons in accordance with the first trust 
they were also to receive out of the residual 
trust a sum equal to the par value of stock 
transferred and a certain amount of the ex- 
cess in value. An assessment was made on the 
stock and the plaintiff, as executrix, paid 
$18,500 in settlement, in compliance with a 
court order. Sec. 221.42, Stats. 1943 provides 
that a person holding stock in a fiduciary 
capacity shall not be personally liable but the 
assets or funds in his hands shall be so liable. 
Plaintiff’s demand for return of the money, 
on ground that payment was made from the 
residuary trust upon which the assessment 
was not a lien, was denied. 


HELD: Affirmed. Liability cannot be es- 
caped on the ground that there are two trusts. 
There is only one estate and the entire estate 
went to one trustee. The fact that the sons 
were to receive the stock and that the other 
children who shared the residuary trust with 
the sons do not benefit from the stock does 
not alter the matter. The stock had not been 
transferred to the sons and was still part of 
the estate. 


DISTRIBUTION — Abatement Applied De- 
spite Clause 


Connecticut—Supreme Court of Errors 


Griswold v. First National Bank of Wallingford, 58 A. 
(2d) 256. 


Testator provided that the residue of his 
estate be kept in trust to pay income to his 
wife. At her death $50,000 was held to pay in- 
come to son Frederic during his life, then to 
his widow, the principal on her death to be 
paid to his issue. Upon failure of issue, the in- 
come was to be paid to son Harold, with re- 
mainder in his issue. In the following article 
of the will a similar provision was made for 
Harold with cross-remainder for the benefit 
of Frederic and his issue. The will provided 
that if the estate was insufficient to pay all 
legacies, those for the wife and sons were to 
take precedence over all other legacies and 
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were not to abate pro rata. At the death of 
the wife only $77,255 remained to create both 
trusts. Plaintiff Frederic claimed that his trust 
should be satisfied in full in view of the pro- 
vision against pro rata abatement. The lower 
court ruled, however, that the fund should 
be divided equally between both trusts. 


HELD: Affirmed. The testator clearly show- 
ed that he was dealing with two classes of 
legatees, the wife and sons on the one hand, 
and the remaining ones on the other. The only 
reasonable construction of the use of the 
words “precedence” and “shall not abate” is 
that the estate should first be applied to the 
first group. The testator intended to keep equal- 
ity between the two sons and did not intend 
that the first son mentioned should have his 
trust created before any money was applied 
toward the creation of the second son’s trust. 


CoMMON TRuST FuNDs — Amortization of 
Premiums by Trustee Not Required 


New York—Court of Appeals 


Estate of Ella J. Hoagland, decided without opinion, 
N.Y.L.J., April 26. 


In affirming, without opinion, the decision 
of the Surrogate’s Court of New York County, 
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reported in June 1947 Trusts and Estates 651, 
the court held that a trustee of a common 
trust fund is not required to amortize prem- 
iums paid on the purchase of bonds. 


DISTRIBUTION — Widow’s Resources Not 
Considered in Application of Principal 
for Support 


New York—Surrogate’s Court, New York Co. 
Matter of Atkins, N.Y.L.J., May 17, 1948. 


The will provided for the application of 
trust principal, if the income should be insuf- 
ficient for the comfortable support of the 
testator’s widow. 


HELD: There was a gift of “support”; and 
therefore the personal resources of the widow 
should not be considered by the trustees in 
determining how much principal should be ap- 
plied for her support; nor should they take 
into account the $2,500. of principal which she 
claimed under D.E.L. Sec. 18(b). 


INVESTMENT POWERS — Direction to Re- 
tain Stock Does Not Include Dividend 
of Subsidiary Stock 


New York—Surrogate’s Court, New York Co. 
Matter of Westerfield, N.Y.L.J., May 20. 


The will directed the trustee to retain the 
original assets, which included shares of a 
utility holding company. The holding company, 
on orders of the S.E.C., distributed to its 
stockholders the stock of some of its subsidiary 
utility companies. 

HELD: The direction to retain original as- 
sets does not apply to the stocks of the sub- 
sidiaries of the holding company, since reten- 
tion thereof would be a substantial change of 
the original investment. 


INVESTMENT POWERS — ‘Trustee Permit- 
ted to Deviate from Terms of Trust In- 
strument 


New Jersey—Court of Chancery 


Lambertville National Bank v. Bumster, 57 A. 
525. 


(2d) 


The residue of the estate was given to the 
plaintiff as trustee with the direction that the 
securities in the estate, whether or not legal 
for trust investment, should not be sold or 
converted and that the money received for them 
at maturity or upon payment after default 
should be reinvested in legal trust securities 
Plaintiff claimed that the securities are of a 
speculative nature, that their value has de- 
clined considerably and that unless it is per- 
mitted to convert them into legal investments 
the purpose of the trust will be partly de- 
feated and the interests of the beneficiaries 
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impaired. All the defendants united with the 
plaintiff in its prayer for such authority. 

HELD: Authority granted. The inherent 
jurisdiction of the court over the preservation 
and administration of trusts permits it to 
authorize trustees to do acts not permitted 
by the instrument. This power may be exer- 
cised only in situations of emergency and rea- 
sonable necessity, for the preservation of the 
trust and protection of the beneficiaries. Were 
the testator alive he would learn that the pur- 
pose of the trust, which has already been 
partly defeated, would be substantially de- 
feated unless deviation were permitted. 


PoweErs — Appointment — Power is Not 
an Asset in Bankruptcy 


Michigan—Supreme Court 
Peck’s Estate, 32 N.W. (2d) 14. 


Catharine A. Peck gave one-half of her res- 
iduary estate to a nephew, Percy, and a bank 
as trustees to pay the income to Percy during 
his life and the principal as he might appoint 
by will and in default of appointment to his 
issue. In 1935 Percy filed a bankruptcy petition 
in which he listed his interests in the trust as 
spendthrift, “which may not be anticipated 
and are immune from creditors. Value none.” 
The trustee in bankruptcy sold to one Berkson 
all the interest of the trustee in the estate 
of the bankrupt and Percy’s interest under the 
will. Percy subsequently filed a renunciation of 
the power of appointment and by will con- 
firmed this. 


Sec. 13003, 3 Comp. Laws 1929 provides that 
an estate shall be changed to a fee when there 
is an absolute power of disposition, unaccom- 
panied by a trust, given to the owner of a 
particular estate. Berkson sought to recover 
one half of the testatrix’s estate held for the 
benefit of Percy and all the income accumu- 
lated but unpaid to him at his death. Recovery 
was denied. 

HELD: Affirmed. The power of disposition 
was accompanied by a trust and limited to a 
disposition by will and does not come within the 
statute. The power was not an asset of the 
estate. The spendthrift trust listing by the 
debtor was an indication that he could not 
assign. 


PowErRs — Limitations — Action of Trus- 
tees not Unreasonable in Refusing to 
Terminate Trust 


Wisconsin—Supreme Court 
Filzen’s Estate, 31 N.W. (2d) 520. 


Testator provided for trust funds of $40,000 
each to apply so much of the income as trustees 
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deem advisable for care and maintenance of 
two sons. In the event either makes arrange- 
ments to enter a business the trustees are 
directed to pay to him such sums as may be 
necessary. When the trustees are satisfied that 
either of the sons will handle the same care- 
fully and prudently the funds may be turned 
over to the sons. Petitioner, one of the sons, 
seeks to terminate the trust. He stopped work- 
ing after the testator’s death and has never 
been engaged in a business requiring the 
handling of funds. His relief was denied. 


HELD: Affirmed. Son long as the trustees 
act in good faith and within the bounds of 
reasonable judgment under the terms and con- 
ditions of the trust the court will not interfere. 
The evidence shows that the petitioner is in 
no better condition to handle funds now than 
he was at the time of testator’s death. He does 
not claim that he is about to enter a business. 
The trustees have not acted arbitrarily or un- 
reasonably. 


PoweErRs — Limitations — Trustee May 
Delegate Power to Execute Lease 


Massachusetts—Supreme Judicial Court 
Vigdor v. Nelson, 1948 A.S. 561, May 5. 


The case arose on the question of a lease 
given by an agent of the trustees of a realty 
trust. 


HELD: A lease by the trustee for ten years 
was proper because it was well within the life 
of the trust. It was not an improper delegation 
of powers by the trustee to authorize the 
agent to execute the lease where the trust 
instrument authorized them to employ such 
officers, agents, etc., as they might think best. 


TAXATION — Estate & Inheritance — Ap- 
portionment — Federal Estate Tax as 
Charge on Entire Community Estate 


California—District Court of Appeal 
Estate of Atwell, 85 A.C.A. 565, May 13, 1948. 


Atwell died in 1945. His will left his estate, 
consisting of community property, to his wife. 
Inheritance Tax Laws allow a deduction of 
Federal estate tax to the extent it is com- 
puted on this part of estate subject to in- 
heritance tax — here only one-half of com- 
munity estate, although estate tax was com- 
puted on the entire community estate. The 
question was, should the Federal estate tax, 
in computing the inheritance tax deduction, 
be deducted from decedent’s community half, 
or from the entire community estate, before 
determining the wife’s part of the community 
which goes to her free of inheritance tax? 
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HELD: The estate tax is deductible from 
entire community estate, before any determin- 
ation of the part passing to the wife. 


TAXATION — Estate & Inheritance — In- 
ter Vivos Trust Reserving Secondary 
Life Estate and Right to Revoke 


Pennsylvania—Supreme Court 
Todd Estate, 358 Pa. 530. 


In 1932, settlor created trust to pay the 
income to his wife for life, and after her death 
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to him for life, and on the death of the sur- 
vivor, the principal was to be held in trust 
for three designated charities. He reserved the 
right to revoke during his lifetime. By written 
agreement in 1939, settlor revoked the gift to 
one of the charities, and in 1943 changes in 
the administrative provisions of the trust were 
made. Settlor died in 1945 while his wife is 
still living. The Commonwealth included the 
assets in the trust in the appraisement of set- 
tlor’s gross taxable estate, but on appeal the 
lower Court excluded such assets from the 
appraisement. 


HELD: Reversed. The basic issue was 
whether the reservation of the life estate 
after the death of the wife constituted a re- 
tention of an interest in the trust property 
to the extent that on settlor’s death there was 
a transfer intended to take effect in possession 
or enjoyment at or after his death. The settlor 
did not part with all of his interest, title, pos- 
session and enjoyment in his lifetime, since 
his death was an event that vested possession 
and enjoyment of the ultimate remainder in- 
terests. 


WILLs — Construction — Equal Distribu- 
tion Intended 


Pennsylvania—Supreme Court 
Snyder Estate, 359 Pa. 138. 


Testator directed that his residuary estate 
be distributed to three named children in 
equal amounts, starting at $2500 each, and 
$500 each to two other named children, “and 
if there is any residue . . . it shall be dis- 
tributed to the latter five keeping up the ratio 
of the latter two receiving $2000 less than 
either of the three . . who started with $2500 
each.” A codicil revoked the bequest to a $500 
beneficiary and directed that her share be 
distributed in the same proportion or relation 
as set forth in the Will. The lower Court dis- 
tributed $44,714 by giving $2500 each to the 
three named children and $500 to the fourth 
and then dividing the residual sum among 
the four equally. The three $2500 beneficiaries 
appealed, contending that the ratio of 5 to 1 
should have been preserved in the distribution 
of the entire residue. 


HELD: Affirmed. The intention of the testa- 
tor was to give the three appellants the one 
differential of $2000 more than the fourth 
child, irrespective of the sum available for 
distribution. Under appellants’ interpretation 
“keeping up the ratio of (the fourth child) 
receiving $2000 less than either of the three 
named above .. .” would be stripped of any 
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meaning. Testator did not say to keep up the 
ratio of 5 to 1 or the ratio of one receiving 
$500 to $2500 for the other three children. It 
was the difference between these amounts by 
which appellants were to be favored. 


WILLs — Construction — Intention Sup- 
ported Testacy 


Massachusetts—Supreme Judicial Court 
Knowlton v. Forbush, 1948 A.S. 597, May 7. 


Testatrix left two daughters, one of whom 
died without issue. The other subsequently 
died leaving children and grandchildren. The 
will created a trust for the benefit of the two 
daughters and their issue during the lives of 
the daughters. If both daughters died without 
issue the estate was to go to charity. If both 
left issue, the estate was to go half to the 
issue of one and half to the issue of the other. 
The will made no provision for the contingency 
which actually occurred. 


HELD: The general plan of the will show- 
ed that the testatrix did not intend to die 
intestate. By necessary implication the will 
meant that if only one daughter left issue the 
estate should go to them. She intended her 
estate to go to her lineal descendants and not 
to strangers. 


WILLS — Probate — Codicil With Un- 
signed Attestation Clause Probated 


Pennsylvania—Supreme Court 
Griffith Will, 358 Pa. 474. 


Testator’s second Codicil, dated March 2, 
1941, was contested. It displaced the original 
Executor and Trustee of the estate, which was 
upwards of $400,000. In February, 1941, testa- 
tor had attempted to make the change by 
sending a message through a friend to his 
attorney. His attorney, who was the originally 
named Executor and Trustee, had refused to 
do so without testator’s personal direction. 
Testator’s brother, who was a lawyer, wrote 
out a form of Codicil at testator’s office, nam- 
ing himself and a friend of testator as Execu- 
tors and Trustees. The decedent pointed out 
some errors of spelling and the brother in- 
formed him he would make out a new form 
at his own office, which was done, and testator 
executed it before two witnesses. This docu- 
ment or the copy of it has never been found. 
The brother and the friend found the original 
form of the codicil which testator had signed 
in lead pencil at the end of the appointment 
of the executors and trustees. The testimonium 
and attestation clauses followed and were un- 
signed. The word “copy” and testator’s initials 
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had been written on it by someone and some- 
one had erased them. The brother kept this 
form, and at testator’s death presented it for 
probate. The envelope in which the witnessed 
codicil had been placed was found empty in 
testator’s safe deposit box. The verdict was 
in favor of the codicil. 


HELD: Affirmed. The issues of testamentary 
capacity and undue influence were resolved by 
the verdict, but the question of execution is 
one of law. The unsigned testimonium and at- 
testation clauses are without effect and do not 
invalidate that which precedes the signature. 
The word “copy” and the initials and their 
erasure were immaterial alterations, whether 
testator or a stranger made them, and, there- 
fore, they do not affect the validity of the 
instrument. Moreover, the paper was an orig- 
inal document, not a copy, and a probatable 
document. 


WILLS — Probate — Contest not Invali- 
dated by Death of Contestant 


Pennsylvania—Supreme Court 
Stewart Estate, 358 Pa. 434. 


The decedent’s brother, his sole next of kin, 
instituted a contest, the result of which was 
the vesting and setting aside of the will. After 
the proceeding were instituted, but before the 
issue was tried, the contestant died. This fact 
was not disclosed to the contestant’s attorney 
until several months after the Supreme Court 
had affirmed the decree. The contestant’s exe- 
cutor ratified all that had been done. The pro- 
ponents of the will then filed a petition to re- 
view the decree, alleging that the death of the 
contestant invalidated the proceedings and the 
case should be restored to its status as of the 
date of death. The lower court dismissed the 
petition. 


HELD: Affirmed. The death of the con- 
testant did not abate the action or change 
either the status or responsibility of his at- 
torney in prosecuting the contest. Moreover, 
the jurisdiction of the court was not impaired 
in any degree because a will contest is a pro- 
ceeding in rem undertaken with notice to all 
interested persons and the decree therein by a 
court having jurisdiction of the subject matter 
is conclusive. 


St. Louis Union Trust Company’s monthly 
Letter, was broadcast over Station KSD on 
May 26. The subject of the letter, written by 
Vice President Towner Phelan, was “Peace 
or War.” 
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THE JULIUS ROSENWALD FUND, created in 
1917 by the then chairman of the board of 
Sears, Roebuck & Co., will be entirely dis- 
bursed on June 30, eight years before the time 
limit stipulated by Mr. Rosenwald. In accord- 
ance with his philosophy that each generation 
was best able to judge its own charitable and 
social needs, he directed the trustees to dis- 
tribute the fund within twenty-five years of 
his death, which occurred in 1932. More than 
half of the $22,000,000 distributed was used 
for Negro education, including $5,000,000 for 
building of 5,357 rural schools and an equal 
contribution to Negro colleges. 
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